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C:::2J..~ ~) 1 Decision No. __ v ___ _ 

BEFORE THE P'OBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the Matter of the Application of 
PACIFIC ELECTRIC RArLvlAY COMPANY I a 
corporation, and METROPOLITAN COACH 
LINES, a corporation l for approval 
of "terms of extension of trackage 
a.greement. 

Application No. 37107 

ORDER DENYING REHEARING 

' .. 

Pacific Electric Railway Company (here1nafter referred to as 

Pacific) and Metropolitan Coach Lines (hereinafter referred to as 

Metropo11tan)1 the applicants herein, have tiled separate petitions 

for rehear1ng reopect1ng DeCision No. 519801 rendered in the above

enti tled proceeding on the 19th day of September I 1955·. $.-'lid pet1-

.t1ons were not filed with1n time to stay the operative effeet of 

za1d deCision and the eamG is now in full force and effect. 

Both petitioners are public uti1it1es subject to the .jurisdic

tion of this Comm1ss1on. 

In essence l each petition raises specifically or by implica

tion the same Objections to the dec1sion herein. These alleged 

objections. are: 

(a) 

(b) 

(c) 

. ,. 

The·Commission violated the constitutional 
rights of Pacific by refusing to approve 
the proposed lease contract submitted by 
the parties for the Commission'S eonsiQcra
tion. 

The Commission Violated the constitutional' 
rights of Pacific by, in etfeet l abrogating 
a sale and purchase contract between the 
parties herein wh1ch the COmmiss1on, there
tofore, had approved. 

The Comm1ssion based 1ts deeision l herein, 
upon incompetent evidence while ignoring 
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evidence which tully supported the reason
ableness of the proposed lease contract. 

Subsidiary o~jections and contention~ are raised but the tore

going specifications of error include these lesser objections 'and 

contentions. 

Theoe alleged objections have been carefully considered and 

found to be Without merit as we, hereafter, shall point out. 

The ultimate question here presented is whether or not the ac

tion of this Comm1ssion in refusing to approve the lease contract 

infringes petit1oners' rights under the Federal Constitution. 

(PaCific Telephone and Telegraph Company v. Eshleman, 166 Cal. 640, 

654-658.. 689.) 

There can be no possible quest10n that the contract of sale 

and purchase between these parties whereby Pacific sold and trans

ferred to Metropolitan certain of its operative properties, which 

contract was approved by the Commission upon certain terms and con

ditions, and the herein proposed lease contract were and are subject 

to regulat10n by the Commission. Such regulatory authority is h1s

tor1cal and necessa~ and has been embod1ed 1n the Public Utilities 

Act of th1s State since its enactment 1n 1911. No such contract, 

lawfully, may be entered into Without prior approval of this Commis

s1on. Any attempt to do so without CommiSSion authority resUlts 1n 

an absolutely void act. (Section 851 .. PUblic Utilities Code; Slater 

v. Shell Oil Co., 39 C.A. (2d) 535, 547, hearing by Supreme Court 

deniedi Webster Mfg. Co. v. B:yx:ne5, 207 Cal. 630j ~ v. Mt. Shasta 

Power Corp., 220 Cal. 295.) 

It is a fundamental rule or regulatory' law th.a.tthe authority 

to approve or d15approve a contract ca.rries ~l1th it the authority to 

npprove upon terms and conditions wh1ch means that the contract may 

be modified by the regulatory authority as a condition to approval 
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thereot. 

Petitioners are in error in their contention that a contract, 

once approved by the Comm1ssion, may not thereafter be modif1ed or 

abrogated. The decision here1n did not undertake to abrogate or 

modify the sale and purchase contract as it was approved by the Com

miss1on. Said aecision imp11edly mOd1fied the prior deCision of the 

Commiss1on wh1ch had approved, upon terms and conditions, said sale 

and purchase contract. It must be kept 1n mind that the purchase 

and cale contract was not approved by the Commiss1on as it was pre

sented by the part1es out upon the teX'1'nS and cond1 tions prescribed 

by the Commiss1on in the decis10n dealing with that contract. A 

regulatory body has continuing jurisdiction over all euch contracts 

az are here involved and may mod1fy them from t1me to time or even 

terminate them. Rate contracts and the sale and purchase contract 

and lease contract, herein concerned, are prime examples o~ those 

types of contracts which are subject to the continuing jurisdiction 

of a regulatory body. If a contract, once approved by a regulatory 

boay, could.not thereafter be modified or terminated when the pUblic 

1nterest required, regulation in that respect woul¢ be relatively 

ineffective. 

The foreg01ng propos1tions are no longer open to debate haVing 

been foreclosed by the decisions ot the Supreme Court of the United 

States and the Supreme Court ot this State. (Home Bldg. & Loan Assn .. 

v. Blaisdell, 290 U.S. 398, 437-439" 78 L. ed. 413, 428-429; Sutter 

Butte Canal Co. v. Railroad Comm1ss10n" 279 u.s. 125 .. 137 .. 73 L. ed. 

637" 641; East New York Savings Bank v. ~, 326 U .. S. 230" 231-234, 

90 L. ed. 34" 35-37; Hudson County Water Co. v. McCarter, 209 U.S. 

349, 357, 52 L. ed. 828, 832; Union Dry Goods Co. v. Georg1a Public 

Service Cox:p., 248 U.S. 372, 375, 63 L. ec1. 309; Producers' Trans

portation Co. v. Railroad. Commission .. 251 U.S .. 228, 232, 64 L .. ed .. 



239; ~ v. Railroad Comrn1s:.1on, 184 Cal. 737, 739-740; Sutter Butte· 

Canal Co. v. Railroad Commission, 202 Cal. 179, l84, 188-l90; Traber 

v. Railroad Commission, 183 Cal. 304, 312-313.) 

The foregoing Cited eases make it abundantly clear that con

tracts of the nature herein concerned are not beyond the reach of 

the police power and may be modified or even terminated when the pUb

lic interest so reqUires. One of the most important - if not the 

most important - contracts into which a public utility may enter is 

one whereby it sells its product or service to the public. No such 

contract may be entered into by a public utility" whether by special 

contract or tariff prezcr1ption, Without first receiving the authori

zation of the regulatory body .so to do. To specify the price and 

terms and conditions of the sale of the product or scrv1cc of a pub~ . 

11c utility, as a regulatory body does, is a most stringent inter

ference With management, yet it is element~ry in regulatory law. 

Theretore, it is no legal objection to the action of a regul3tory 

body to say that such action interferes With managerial discretion 

or impairs the exercise of powers or management for the. e1mple rea

son that all regulation represents interference to some extent with 

managerial con~rol. (Southern Paeifie Company v. Public Utilities 

Commission, 41 Cal. (2d) 354, 367.) This CommiSSion ha$ authority 

to :.upervisc and regulate every public utility in this State and may 

do all things, whether specifically deSignated 1n the Publie Uti1i

tiez Act or in addition thereto, wh1ch are neceso~J and convenient 

in the exercise of such power and jur1cdiction. (Section 101, Pub

lic Utilities COde.) 

In ~dd1tion to the rcgulator,y authority conferred by Section 851 

of the Public Utilities COde" Seetions 207 and 216 of za1d Code en

dow the Commission With jur1zd1ction OVer the furnishing by Paeific 

to Metropolitan of the service, eqU1pment and facilities herein eon-
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cerned. (See Western Canal Co. v. Railroad Commission~ 216 Cal. 6391 

wherein the court pOinted out that these sections had enlarged the 

definition of a public uti11ty~) 

In light or the foregoing author1t1es~ we hold that the Commis

sion had lawfUl authority to treat With these contracts as it has 

done. 

The next question which arises is whether or not there was evi

dence which justified the CommiDsion in exercising its lawful powers 

L~ the way in which it did exercise them. 

It is true that Metropolitan is not obJecting to the lease con

tract here involved. As a matter of fact~ it urges th1s Commission 

to approve it as it was presented by the parties. The position of 

Metropolitan is not concluSive as to what th1s Comm1ss1on should do 

With regard to the contract. A regulatory body has the duty of pro

tecting the rate-pay~rs of a public utility from the prejudicial 

L~pact of any improvident contract wh1ch such utility seeks to enter 

into. Believing that the lease contract as presented would be con

trary to the public interest~ it was the duty of this Comm1ss1on to 

re~use approval thereof. 

In resolving a matter such as th1s~ a regulatory ljody is not 

only authorized ljut is required by law to use ite informed Judgment 

and to exercise its discretion based upon the eVidence presented. 

(Chicago, Burlington & Quincy Railroad Compan~ v. Babcock, 204 u.s. 
585" 598, 51 L. ed. 636~ 640 .. ) 

On the qu~st1on of reasonableness of the proposed lease con

tract and the Comm1ssion's determination thereof, the finding and 

conclUSion of the Comm1zs1on are conclusive~ if based upon eV1dence .. 

(Pacific Telephone and Telegraph Company v. Eshleman, 166 Cal. 640, 

689; Live Oak Water Users ASSOCiation v. Railroad Comm1ssion" 192 

Cal. 132" 144.) Necessar11y~ this must be so because one ot the 
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fundamental reasons tor creat1ng these expert regulatory bod1e~ wac 

for the purpose or having them exercise their expert knowledge and 

judgment. 

While it is true that witnesses appearing for the app11cantz 

did testify in support of the provisions of this lease contract as 

it was presented to the Comm1ssion, such testimony is not binding 

upon the Commission. The COmmission is free to exercise its own 

judgment and c~ll upon its own experience 1n arriving at a determina

tion of a matter like the one here presented. Expert testimony in 

such circumstances is little more than argument. (Market Street 

Railway Company v. Railroad COmmiss1on, 324 u.s. 548, 560, 89 L. ed. 

1171, 1181; Dayton Power & tight Company v. Pub11c Utilities Commin

~, 292 u.s. 290, 298-299, 302-3031 307-308, 78 L. cd. 1267, 1274-. 

1275, 1276-1278.) The record conta1nc eVidence to the contrary upon 

which the Commission was entitled to rely. 

In resolving the question here presented,' we cannot lose sight 

of the fact that Pacific was possessed of a passenger operation 

which, under its management, was a continuoucly losing proposition 

resulting in substantial deficits year after year. That Pacific was 

most anxious to dispose of th1s passenger operation is eVident. 

Metropolitan was Willing to purchase said operation but, 1n granting 

authority to carry out the sale and purchase thereof, the Commiss1on 

1mposed certain 1mportant terms and conditions upon its grant or au

thority ac reflected by the proceedings in Applications Nos. 34249 

and 34402 and DeciSion No. 48923, issuea in said proceedings l' where

by the Commission authorized the transfer. To the extent that said 

deCision modified or was inconSistent with said sale and purchase 

contract, the latter haz been superseded by the tormer. Certa1n or 

these terms and conditicnz addressed themselves to the future and by 

said decision plaeea a continUing respons1bi1it.1 and obligation upon 
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Pac1~1c to cooperate with regard to the rail transportation segment 

of the passenger operation 1nvolvee. Pacific was not completely re

leased from 1ts pub11c responsibility in this regard. This fact 1$ 

most important. The public interest will not pe~t this Comm1ssion 

to disregard this important fea.ture of the transaetion. In other 

words~ the transfer was authorized upon the cond1tion that there be 

a cont1nUing respon~1c1l1ty of Pacific With partieular regard to 

the eont1nued ma1ntenance of rail transportat1on fac1lit1es which 

Metropolitan was oblig~ted to operate. The decision, herein, con

tinues the 1mposit1on of that responsibility upon Pacif1c. T.he de

cision of the Comm1$sion which authorized this transfer was accepted 

by both Pacific and Metropo11tan and has now become final ~d 1S 

'binding upon them. We caxmot agree with the one-s1ded 1n~rpreta

t10n which petit10ners plaee upon the deeision of this Commission 

. wh1ch authorized the transfer of these operative properties of 

Pacific .. 

The case of Pa.cific Telephone and Tcle~aph Co. v. Public Ut1l1-

t1es COmmiSSion, 34 Cal. (2d) 822, relied upon by petitioners, has 

no application to the instant proceeding. ~t ca~e involved a con

tract for the purchase of oervices and materials by the telephone 

company from a corporate parent over whieh th1: CommiSSion had no 

jurisdietion whatsoever. The court held that the Public Utilities 

Act did not conter upon the Commiss1on regulatory authority over the 

eontractl there concernedl 1n light of the particular facts ot that 

easel except to d1sallow excessive or unreasonable charges to op

erating expense for the purpose of rate-fixing. The court did not 

hold that such a contraet l lawfully, could not 'be regulated. ~ 

hold1A5 was that the Legislature had not authorized the CommiSSion 

to regulate it. Herel in eontrast, we have contracts wh1ch~ by the 

specitic prov1sions of Section 851 ot the Public Utilities Code and 



other sections of oa1d Cod~ are subject to regulation by this Commis

sion. 

In the final analys1s~ the action of this CO~~ss1onl a3 repre

sente~ by Dec1s1on No. 51980 rendered here1n1 must be Judgea by the 

folloWing rule announced 'b~ the Supreme Co'UX't or the United States 1n 

the ease or San Diego Land & Town Company v. Jasper, 189 u.s. 439, 

47 L. Cd. 8921 where1nthat CoUrt 3pe~g through Mr .. Justice Holmes 

s~ted at page 442, U.S. Report: 

"It is enough if' we cannot say thtlt it was 1m
Possible for a fa1r-m1nded board to come to 
the reoult which was reached." 

Believing t~t the action of the COmmission, as reflected by the 

assailed decision, 10 consistent with and required by the public in

terest and the record herc1n l we can find no basis for granting either 

of the petitions for rehearing; therefore, 

Ir IS ORDERED that each of "sa1d petitions tor rehear1ng be and 

the same is hereby denied. 

~----=;e..._- d.ay or November 1 

1955. 


