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Frank Carpenter, Russell Strickland, 
Charles F. B. Price, Jr., Ralph C. 
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Complainants, ? 

Spanish Mountain Televis10n Corpo
ration, Q eorporation, 

Intervenor, 

vs. 

Television Transmission, Inc., a 
corporation, 

De.t'endant, 

National Community Television 
Association, Inc., a corporation, 

Intervenor. 
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) 
) 
) 
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) 
) 
) 
) 

------------------------------) 

Case No. 5594 

~~~Oid ~. Mutnick, for Arlie Couch, et al., 
eomp~Q.inAnts. 

Heller, Eh.rman, Wh1 te and McAulltte "or 
Robe~t J. White, £o~ Spanish ~Iountain 
TeleVision Corporat1on, intervenor. 

S~ w. Hall, for ~elev1s1on 1ransm1ss1on, !nc., 
defendant, and E. Stratford Smith, for 
Xelev1s1on Xran~1331on, rnc.~ derendant, 
anQ Nat10nal Community Telev1310n AssOc1at1on, 
Inc., intervenor. 

Harold J. McCarth? and W. W. Dunlop, ror the 
Commission sta r. 

OPINION 
-----~-

On Nov~mber 12, 1954, complainants, all of whom are alleged 

to be residents of the unincorporated Arlene Gardens area of Walnut 
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Creek, filed this complaint against the defendant Television 

Transm1ssion, Inc. In the complaint the eomplainants alleged 

service defic1enc1es and requested (1) that the Commiss1on 1ssue 

an order 1nst1tuting its ~vestigation tor the purpose ot determin

ing standards ot reasonable and adequate service , instrumentalities, 

equipment and tacilit1es to be required ot a public utility engaged 

in the business of furn1sh1ng cabled tel~vis1on antennae service; 

(2) that the Commiss1on make all necessary orders and rules 

governing the conduct of such a pUb11c ut11ity; (3) that the 

Commis3ion make an ~der requiring the defendant to install new 

and additional electronic eqUipment, instrumenta11ties and faci11ties 

which w1ll remedy the defects and inadequacies of the cabled 

televis10n antennae service complained of and wh1ch will adhere to 

the standard of reasonable and adequate service set up by the 

Commiss1on; and (4) that, if the defendant fa1ls to comply with 

due diligence w1th the requested order, that the Commission 1ssue 

an order re~u1ring defendant to cease and desist operating as a 

public ut111ty. 

The defendant filed an answer deny1ng the alleged service 

def1ciencies and denying that it is a pub11c utility subject to the 

jurisdiction of this CommiSSion. 

On March 28, 1955, the Spanish Mountain Television 

Corporation filed a petition to intervene in support of the re11ef 

sought by the complainants, and on April 19, 1955, the Commiss1on 

issued its order allowing such intervention. 

On June 16, 1955, the Nat10nal Community Television 

Assoeiation, Inc., filed a petition to intervene in support of the 

position of defendant that it is not a public utility subject to 

the jurisdiet10n of this Commission. An order allow1ng sueh inter

vention was issued June 21, 1955. 
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A puo11C hearing was held on the matter before Ex~iner 

w. E. Cline in Martinez Ol:'). Juno 22, 19.$.$.. At the opening or tho 

hearing the defendant and the intervenor National Community 

Tolevision Association, Inc_, moved that the complaint be d1sm1ssed 

on the ground that this Comm1ssion has no jurisdiction over the 

defendant. At the close of the hearing these parties renewed the 

motions to dismiss both on the jurisdictional ground and on the 

ground of failure of proof of complainants to substantiate their 

clatms of inadequate service. The motions to dismiss were taken 

under submiss10n and will be disposed of 1n this decision. 

Opening briere· were filed by all part1e~and the matter 

was taken under submission on August 23, 1955, the day follOwing 

the last day on which co:o.current reply briefs could nave been 

filed. 

On January 9, 1956, intervenor Spanish Mountain Televis10n 

Corporation filed a petit10n requesting withdrawal of its appearance 

and that its pleadings al:ld testimony not be considerod as part of 

the record in this procef~d1ng. 

Description of Operations of Defendant 

Complainants cnlled the president and owner or defendant 

corporation as an adverso witness. 

This witness te,stified that the defendant corporation 

furnishes coaxial cable t,elevis10n antenna service to approximately 

950 televis10n sets in tb.e Walnut Creek, Latayette and Martinez 

areas in Contra Costa County_ Of the 950 television sets approxi

mately 700 are within the city 1~1ts of Martinez. 

To operate this. service th.e detendant places a high 

gain antenna array on a bigb.er terrain Sl'ea than th.e area to be 

served. From this advantageous point the antenna receives signals 
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from whatever sources are available within the limitations of the 

location of the antenna. The sjgnals are taken into individual 

antenna strips tor each channell automatically amplified according 

to the rise and tall ot the Signals, sent down through coaxial cable 

passing progressively through spaced amplifiers to lift the level 

of the Signals, and then d1stributed ott the cable to the sub

scribers' television sets by tapoff devices. The tapott is a 

condenser wire connect10ll which takes a certain percentage ot the 

signal ott the main cablE~ and teeds it into the dwelling tor the 

individual television set,. 

Although there are tour commercial teleVision antenna 

systems in Mar'tinez alone, 1 the detendant has the only system in 

Martinez which uses utility poles to provide service. Defendant 

has entered into a tri-p8~ty agreement with the Pacitic Gas and 

Electric Company and The Pacific Telephone and Telegraph Company 

under which poles owned either jOintly or ind1vidually by these two 

utility companies may be used by defendant upon pay,ment of certain 

fixed charges per pole per year. 

The subscribers to defendant's television antenna service 

have the option paying an initial connect fee of $25 and a continuing 

charge of $6.75 per month or an initial connect tee of $160 and a 

continuing charge of $3 p~~r month. The connect fee tor a commercial 

building is d1f'ferent becliuse of the difficulty ot entering the 

building but the same mon~~hly service tee applies. 

Detendant is opc,rat1ng under nonexclusive permits issu.ed 

by the City of Martinez and the County of Contra Costa which provide 

that defendant shall collElct taxes from the subscribers in the 

amou.nt or ~ of the monthl,y service charges. The taxes COllected 

from subscribers within t!~ city limits or Martinez are paid to the 
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City of Martinez and the taxes collected from subscribers in 

unincorporated areas of the County of Contra Costa Bre paid to 

the County of Contra Costa. The taxes are in addition to the 

monthly service charges. 

Defendant's president est1matee that there are probably 

about 40 televis10n ante~na systems such as defendant's operating 

with1n the State of California with the number of subscribers to 

the various systems varyi:ng from $ to 1,,000 or possibly even more. 

Description of Operations of Intervenor 
Spanish Mountain TeleVision Corporation 

The general manager of the intervenor Spanish Mountain 

Television Corporation described the operations or that oompany. 

This intervenor is engaged in the business of picking 

off television signals from the air and transmitting them at a 
charge through antennne, t~plitlers, converters, and coaxial cablea 

to subscribers' television 3ets. 

It has conducted its television anten."la service in and 

adjacent to the City or Ukiah since December of 19$2, pursuant to 

a franchise from the City of Ukiah ~d a resolution tram tho Board 

of Supervi~ors of the County of Mendocino. 

Its master antennae are located on Beacon Hill at an 

elevation of 2,,0$0 feet abl:)ve sea. level l one of the highest elevat10ns 

in the area. The antennae at this elevation have a~ost a straight 

shot to the San FranCisco 1:elev1s1on broadcasting stations. As 

Ukiah is situated on the floor of a valley having an elevation ot 

610 teet and is surrounded by mounta1ns 1,,800 teet b1ghl a~d as the 

nearest televisiol'l. broadcasting station is 114 airline miles away" 

reception on receivers connected to privately owned antennae is 
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bad. The 5ignals supplied by Spani5h Mounta1n Television Corpora"cion 

according to its manager arc clear on all channels 98 per cent of 

the time .. 

The cables wh1ch carry the signals are placed on poles 

owned solely by the Pac1f1c Gas nnd Electric Company, The Pacif1c 

Telephone and telegraph Company, or the City of Ukiah, or on poles 

owned jointly by the Pac1f1c Gas and Electric Company and The Pac1f1c 

Telephone and Telegrnph Company. The cables are constructed 1n 

accordance w1th the provis1ons of General Order No. 95 of this 

Comm1ssion and are locate~ in the communication space, as a rule, 

one foot above the tEllepb.one cables. The construction work is 

perfor.med by telephone men of The PaCific Telephone and Telegraph 

Company dur1ng the1r time oft from their regUlar employment.. The 

system employs about 53 miles of cable 1n transmitting the sound 

and picture television s1gnals fr~m the antennae to the receiving 

sets. The witness stated that the system transmits no electricity 

or power to its sUbscribers •. '. 

Juri5d1c't1on of th1s Commie sion- : 

The compla1nants contend that the operation ot the' cabled 

antenna televis10n service by the defendant corporation constitutes 

the defend~nt Q telephone corporation, a telegraph corporation, 

or an electrical corporation, and there.t-ore a pub11c uti11ty, w1thin 

the purview and language of the State Constitution and the Public 

Uti11ties Code. The intervenor Spanish Mounta1n Television Corpora

t10n asserts that the defendant Corporat1on 1s engaged in the 

transmission ot: telephone or telegraph messages and by reason 

thereof it is a public ut1l1ty subject to the jurisd1ct1on of this 

Commission. 

The defendant and the intervenor National Community 

TeleVision ASSOCiation, Inc., contend that as defendant's television 
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antenna system does not furnish electricity for light, heat or 

power in any manner whatsoever, it is not an "electric plant" 

within the meaning of Section 217 of the Public Utilities Code. 

They further contend that the transmission of picl;ures and sounds 

by means of a cabled antenna system connected to individual tele

vision sets does not con$titute communication by telephone or 

telegraph. The detendant and the intervenor National Community 

Television Association, Inc., therefore submit that the detendant 

is not a public utility under the provisions of the Public Utilities 

Code, or under any other law or laws ot the State ot California. 

There is nothing in the record to show that defendant's 

cabled antenna. television system 1'3 \4sed flin connection with· or to 

faCilitate the production, generation, tran~ission, delivery, 

or furnishing of electricity for light, heat or power, • " • • The 

COmmission therefore can make no finding that the system is an 

"electric plant" under the provisions of Section 217 of the Puolic 

Utilit1es Code or that detendant is an "electrical corporation" 

under the provisions of Section 218 of the Public Utilities Code. 

Sections 216, 233, 234 ~~d 7901 01' the PubliC Utilities 

Code read as follows: 

"2l6.(a) 'Public utility' includes every ••• 
telephone corporation, telegraph corporation, • 
• • , where the service is performed tor or 
the commodity delivered to the p\4blic or any 
portion thereot. 

"233. 'Telephone line' includes all condUits, 
ducts, poles, wires, cables" instrum~~nts, 
and appliances, and all other real e~ate" 
fixtures, and personal property owned l 

controlled" operated, or managed in connection 
with or to tacilitate communication by tele
phone" whether such communication is had with 
or without the use of transmission wires. 
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"234. 'Telephone corporation' includes every 
corporation or person owning, controlling, 
opera ting, o:r' managing any telephone line 
for compensation within this State. 

"7901. Telegr'aph or telephone corporations may 
construct lir.Les of telegraph or telephone lines 
along and upcln any public road or highway, along 
or across an,.' of the waters or lands wi thin 
this State, and may erect poles, posts, piers, 
or abutments for supporting the insulators, 
wires, and other necessary fixtures of their 
lines J in .suc;b, manner and at such. points as 
not to incom:c:~ode the public use of the road or 
highway or iD.terrupt the navigation of the 
waters. " 

In Sunset Tele,phone and Telegra.ph Co. v. PasQdena~ 161 

Cal. 265, (1911), the California Supreme Court at pages 276-277 

pOinted out the difference between the telegraph and the telephone 

as follows: 

tr. •• The di:rrerence between the telegraph and 
telephone in respect to matters affecting the 
question at 'bu.r is vel"y pronounced. The telephone 
'being a dev1c(~ 'by which the human voice is 
directly tran:m.i tted, all tba t is essential to 
the sending ot a message thereby is the speaking 
of the same into a comparatively simple appl1ane& 
connected With the wire along which the current 
is to go. Trn.1ned and skilled operators are 
necessary onl~r at the central offices for the 
pu.rpose of answering calls and making the 
necessary conrlect10ns of wires. Sk1l1E>d experts, 
only, can operate the telegraph, manipulate its 
inst~uments, snd understana its signals. (See 
TeleStaph Co. v. Nashville~ 118 Tenn. 19, LIOl 
S. w. 770::7) Th.1s difference is accountable tor 
the greatest conceivable difference in the extent 
of the burden on public streets and highways by 
the use by a t,elegraph company and a telephone 
company respec't1vely of such streets and h1ghways 
for the poles im.d wires of the 5ystem, especially 
in Villages, tl:>wnS~ and cit1es. A telegraph. 
line does no p1lI'ely local business 7 but simply 
runs through. a town or c1tY7 having therein one 
or more off1ces where messages are received and 
transmitted by trained operators. The result is 
that its use or public streets for the purposes 
or its poles and wires is ltmited to its main 
through line~ ,and such bra.nches as are essential 
to connect with its various offices 7 which are 
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necessarily 'Tery tew in number. While the 
telephone is also U3ed tor long distance 
cOIllmunicat101'l,, its most common use 1.3 tor 
communication 'among the people or a particular 
city or tow.n~ Any person being able to ase 
the same,in his home, o~~ice" or place o~ 
business, ~b%'ough a simple and inexpensive 
instrument pl.aced. therein and connectod by 
wire 'with a central agency_ the subscribers 
therefor in 8 city or town constitute a large 
proportion or the inhabitants, numbering in 
a city like Pasadena several thousand." 

In the recent case of Paeific Telephone and Telegraph 

Company v.City of Los Aogelfl3, 44 C. 2d. ~72, (19.55), the 

California Supreme Court at page 276 has pOinted out that the 

privileges granted by Section $36 of the Civil Code (now Section 

7901 o~ the Public Utili't;1es Code which is quoted above), aathor1z

ing telephone companies 'co construct their lines along public 

highways, must be exerci:ged in accordance with authority vested 

in the Public Utilities Commission by section 23'0'£ artiele XII 

o~ the State 'Constitiltioll and the statutes enacted pursuant thereto.. 

The Supreme Court at pa8.~~ 282 further concludes that said section 

$36 (now Section 7901 ot the Public Utilities Code), tt wh1'ch 

authorizes telephone companie s to construct their lines ·'alor.1g 

pu.bl1c h1ghways, places'r.lo restrict10ns on what may 'be transmitted 

by meanz of electrical inl.pulses over such lines," and telephone 

companies may use their lines 1nterchangeably tor·transmitting 

telephone messages-, te1egr:-aph messages, t eletypewr1ter me'..ssages." 

telephotograpba" program services (including rad10 and telev1sion 

broadcasts) and othercomnw:iication service by means or electrical 

impulses. "I:t the state :f"ranchise granted to a telephone "company 

were limited to the tranmuission or 'articulate sp~ech', -the 

comp911y would be required to obtain numerous local franchises in 

order to give its subser1'~ers the benefitotthe many and varied 
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. ! \ \' ~.:: .' ' 

uses ot telephone wires made Possible by sc1ent1.f1c"'development. 

Such a result would deteat the very purpose of seet1on"r$)6, aa it 

would inter1"ere substantially with. the abi11ty 01" tele phon'e 

companies to provide adequate communication service ,to tae people 

01" the state." 

A consideration or the 1"orego1ng statutes and" eases and 

all other 1"actors leads us to the conclusion and we hereby rind 

that de1"endant operates as a telephone corporation and is subject 

to the jurisdiction ot this Commission under the provisions of ,the 

Public Utilities Code and the Constitution of this State'. 

Defendant has made no showing that its service is subject 

to regulation by the Federal author1tj' or that the Federal authority 

has acted to exclude State regulation. In the absence of action 

by the Federal authority the State may regulate not only the intra

state,phases but also the interstate phases ot de1"endant's service 

by reason ot the local nature or its operations. Parker v. Brown, 

317 U .• ,~. 341 (1943); California v. Thompson, 313 U. S. 109 (l941); 

South Carolina v. Barnwell'Brothers, 303 U. s. 177 (1938); 

Kelly v. Wash1ngton, ,302 U .. S'.· 3,; (1937). 

Evidence Re~ardirig'Defendant's 
Serv1¢6 to ompla1nants 

.' The de1'e.n~~t' s standard service agreeme1?-t provides that 

derendant "Company will install and maintain the master receiving 
I~' • •• 

andd1str1but1on system in good order and repa;1r and 1n a manner 
. . . . . 

• ~:. " oj 

calculated in acc.ordance with good engineering prac~ices, based 

upon eXisting accepted standards, to provide regular, uninterrupted 

television reception to it's customers on at least three (,3) channels 

operating in the Say Area and capable of reception at the master 

antennae of Company." 

Several of the complainants and wives ot complainants 

testified regarding tao service which they have been rece1V1ng trom 
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d&fendant. None of these witnesses, however, possessed the technical 

knowledge and skills in the field of television reception which 

would qualify them as experts. 

Their testimony snows that when the defendant's master 

antenna system was first installed in the unincorporated area or 

Arlene Gardens the only stations from which television reception 

could be had were Channels 4, 5 and 7 ~ich is Channel 2 on 

defendant's system. On numerous occasions and for considerable 

periods of t~e the reception was unsatisfactory to the subscribers, 

as the pictures were hazy, snov~ and blurry. On some occasions 

there was no service at all. 

Some of the subscribers had their television sets tested 

by service men during periods o£ poor reception and were advised 

that nothing wa3 wrong with their sets. Also some or the sub

~cr~ber~ would call other 3ub~cr1bers to determ~ne ~r the poor 

reception was general throughout the area, and, it SO~ they could 

confidently conclude that the difficulty was not caused by their 

own sets. They would then have one member or their group report 

the poor reception to defendant so thct he could have his service 

men make the necessary repairs. The reception was particularly poor 

between the hours of five to seven in the evening. 

The witnessos stated that prior to their employing an 

attorney to represent them thoy obtained very little cooperat1on 

rrom the defendant when they reported their reception diff1cult1es 

to the company. Some of the witnesses stated that subsequent to 

the filing of the complaint there has been a d1stinct ~provement 

in the quality or the service and that even between the hours or 

five and seven in the evening the reception was satisfactory. 
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Other witnesses, however, testif1ed that up to t~e ttme of the 

hear1ng the reception on occas10n has continued to be unsatisfactory. 

The president ana owner of defendant Dtated tbat the 

antenna which serves Arlene Garden$ is located on the T1ce Valley 

Ranch which 1s approx1mately three miles west and north of Arlene 

Gardens. In excess ot 18 amplifiers have been installed along the 

three-mile line which connects the master antenna to the individual 

~ets. The amplif1er~ are cheeked ,about once a month. 

This witness testified that the number of personnel on 

defendant's payroll has var1ed trom seven to threo and that at the 

time of the hearing it was fo'UI', consisting of the witness. two 

maintenance men and one off1ce employee. Serv1ce calls are promptly 

answered w1thin the phys1cal limitations of the porsonnel 6mployed. 

Usually service complaints made by a subscriber are checked w1th 

other subscribers to determ1ne whether the compla1nt arises because 

of the tault ot the system or the subscriber's own set. The witness 

stated that quite often service problems arise which can be corrected 

without making a call to the subscriber's home. If such is the 

case the service man may not visit the home of the subscriber who 

~s reported the bad picture. The witness 3tated that he had met 

individually with a number of the complainants and also several 

sUbscribers who are ~ot complainants to explain the technical 

difficulties affecting the system. 

In response to the letter of complaint of Jul~ 6, 19S4, 

from Mrs. Noble, whiCh was introduced in evidence by Exhibit No.2, 

defendant installed an additional amplifier. The witness also 

stated that the amplifiers were respaced. In order to compensate 

tor the change in signal lev3l on the extremely long etretch of 

cable on Newell Avenue between the hours of five and seven in the 
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evening, defendant changed the type and increased the number of 

amplitiers preced1ng this particular'run ot cable and added 

additional amplifiers at the tar end of the run. The improvements 

which were made in the system between August of 19S4 and January 

of 19$5 according to the testtmony ot this witness have resulted 

in a distinct tmprovement to the service. 

Conclusion 

The present record shows that prior to the tiling of this 

compla1nt detendant T s service was distj.nctly def1cient in certain 

respects and although improvements have been made in the system 

subsequent to August ot 1954, all the complaints ot defendant's 

subscribers have not been satisfied. The Comm1ssion w11l d1rect 

the defendant to make a detailed survey ot its tacilities and 

quality or its antennae serv1ce and, within ninety days after the 

effective date hereof, to submit to this Commission with a copy 

to each appearance a report setting forth criteria for establishing 

reasonable standards ot service, together with a program for meeting 

such standards and for complete satisfaction of complaints where 

just1fied. Such report shall also include a map ot defendant's 

service area showing t~e location of its facilit1es, a description 

of the facilities, and an outline of the method of operation and 
, 

maintenance procedure and program. The mot1ons of defendant and 

intervenor National Community Television Association, !nc., to 

dismiss this proceeding are hereby denied, and further hearings 

will be held upon the eo~plet10n ot defendant's survey and report 

to this Commission. Defendant w1ll be ordered to comply with all 

laws ot the State ot California and all rules and regulations ot 

th1s Comm1ssion pertaining to the operation of a telephone 

corporation as defined in the Public Utilities Code. 
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The petition of intervenor Spanish Mountain Television 

Corpox'ation to withdraw its appearanee will be granted only in 

so far as future proeeedings in this matter are eoneerned. Its 

pleadings and testimony will remain a part of the reeord herein. 

INTERIM ORDER 

1. Ill' IS HEREBY ORDERED tba t defendant Television Transmission, 

Ine., having been found to be a telephone eorporation subject to the 

jurisdietion of this Comm~$sion, eomply with all applicable laws 

of the State of California pertaining to telephone corporations 

and with the rules and regulations issued by this COmmission 

~rsuant·tbereto. 

2. IT IS FCTRTHER ORDERED that defendant Television 

Transmission, Ine., make a detailed survey of its faeilit1es and 

quality of its antennae serviee and, within ninety days after the 

effeetive date hereof, submit to this Commission with a eopy to 

each appearanee a report setting forth criteria for establishing 

reasonable standard,s of service, together With a program for 

meeting such standards ~~d for complete satisfaction of eomplaints 

where justified. Such report shall also inelude a map of 

defendant's service area showing the location of its facilit1es, 

a deseription of the faei1ities, and an outline of the method of 

operation and maintenanee procedure and program. 

,3. IT IS FURTHER ORDERED that further hearings be held in 

this proeeeding at such time and plaee as may hereafter be 

deSignated before Commissioner Dooley and Examiner Cline, or sueh 

commissioner and examiner as may hereafter be designated by the 

Commission" for the purpose of receiv1~ further evidence relating 

to the adequacy of defendantfs serviee. 
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4. IT IS :S'URTHER ORDERED that the appearance of 1ntervenor 

Spanish Mountain Television Corporation be and it is hereby 

withdrawn in all future proceedingS in tal! matter. 

The effective date of this order shall be twenty days 

after the date hereof. 

Dated at Snn Frnnelqeo 

or~ /,/1 A' ,//,,,/,/1"""""" d 
/ ! 

:;c 
, California, this It:-- day 

Commiss1oner" 

Comm1 s c 1 on (ll". ).~~~D~2.t. .. ~P.~;~ bo1ng 
nocoooar11y abs~ut. did Dot pnrt1c1~to 
in tao disPQsi t10n ot this :prOe&&d.1:og • 

• 


