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Decision No.

CALIFCRNIA PORTLAND CEMENT COMPANY,
a corporation,

Complalnant,

VS Case No. 561l

UNION PACIFIC RAILROAD COMPANY,
& corporation,

Defendant.

)
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)
)
)
)
)
)
)
)
)
)

OPINION AND ORDER DENYING
ITI0N FOR REHBARING

The petition of California Portland Cement Company, a corpora-
tion, for rehearing of Decigion‘No‘q$233} was filed in time to stay
the effoctive date of the order. By'the dééision, the complainant
was denled reperation for lack of a showing that it had suffered
damage by reasom of the difference in the rates of defendant for
transportation of iron ore from Basin to Colton and from Durm to
Kaiser.

The briefs filed by both parties were carefully considered
in arriving at the decision. The matters urged in the petition for
rehearing and reply thereto have also been glven close attention.
Petitioner does not allege in its petition that it has any further
facts which might be adduced on rehearing, and the law has been
thoroughly briefed by both parties. Therefore, no useful purpose
would be served by granting rehearing or oral argument, as sought by
petitioner.

The basis ol complainant's claim for reparation lies in the
fact that both it and the steel mill at Kaiser are shippers of iron
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ore over the line of defendant railway; that the physical transpor-
tation 1s performed by defendant over the same tracks in the same
direction except that shipments consigned to Kaiser esre turned over
by defendant to a second carrier at Colton for delivery to Kaiser;
that the distance from Basin to Colton is about ten niles longer than
that from Dunn to Keiser; that defendant mainteins a net rate on iron

ore Basin to Colton of $1.9824 per long ton, with a pinimun of

lOO, 000 pounds Per car and 1,000 long tons per shipment;: that defen-
dant maintelns jolnt rates with Southern Pacific and Santa Fe on
iren ore from Dumn (9.6 miles southwesterly from Bgsin) to Kaiser

(a few miles west of Colton) of $1.736 per long ton, subject to the
same carload and shipment minima ag apply from Basin to Colton.

The rate Duon to Kalser was initlated by defendant and appears to
be subject to its control. The question of the reasonableness of the
rates was not involved, but only whether or not complainant was
entitled to reperation by virtue of having paid defendant a rate
which was alleged to be unduly preferential and discriminatory to
complainant and to Colton, and whether the alleged diserimination
should be removed.

Complainant made no claim or proof of damage other than
asserting that it had suffered damage in the amount raid to defendant
and borne by complainant on acecount of the movement of iron ore in
excess of the rate applicable from Dunn to Kaiser.

There may be no discriminstion botween persons, or between
places. (Article XII, section 21 of the Constitution of the State
of California.) Section L5S3 of the Public Utilities Code prohibits
& public utility from granting any preference or advantage or sub-

Jecting to prejudice or disadvantage any person or corporation. It
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also prohibits the establishment or maintenance of any unreasonable
difference as to rates between localities. |
Decision No. 52331 denied rep&ratiqns, finding that since
there was no competition between complainant cement ¢ ompany épd tpe
steel company, the maintenance of a lower rate to Kaiser’thggjto‘

Colton did not result in undue rrejudice or discrimination to com-

Plainant or undue preference or advantage to the steel company. This

finding and order are affirmed.

This Commission has since its earliest days regarded as an
essential in proving damage in a reparations proceeding th§ gxiétepge
of a competitive condition between the party claiming to be pre-
Judiced and the party asserted to be preferred. TIn Pacific Fibre

and Retarder Co. v. So. Pacific Co., 13 C.R.C. 61, it considered

vhether complainant, which sought reparation under Section L4LS3 or
the Public Utilities Code, had been subjected to prejudice or dis-
advantage and whetker any preference or advantage had been granted to

any person. It found (p. 62):

"The first sentence in the above section does not
apply in this case, as the testimony shows that there

is no'other manufacturer of retarder west of Webstexr City,
Towa.' '

The exlstence or non-existence of competition has been
implicit in the Commission's grant or denial of reparation in
succeeding years. Scott Lumber Co., Inc. v. The A.T.S.F. Ry Co.,

ot al., 48 Cal. P.U.C. 511. There the Commission found that thewe
was no dlrect competition between complainant and the group assertedly

preferred. On page 512 we find:

" 3 % % preference and prejudice 13 not undue unless
shown to be a source of advantage to the ‘parties or .
traffic alleged to be favored and a detriment to the
other parties or traffic (citing cases) * i & 4t




MM
C-5614, D-52331

As stated in Californis Portland Cement Co. and Riverside

Co. v. Southern Pacific Co., et al., 35 C.R.C. 904, 906:

"1l. Discrimination, or as sometimes stated undue
projudice or undue preference, 1is a question of faect to
be determined by the Commission in the exercise of its
administrative function, not arbitrarily but in the light
of all relevant circumstances.

"2. Mileage is but one of the factors entering into a
composite snd intricate picture of rallroad rates and is
not to be given the predominant welight hore contended for.
The history of the construction of the rates, long
scquiescence in their basls, market and competitive con-
ditions, the effect of change on carriers and shippers
concerned, and the toendency or effect of a change on
rate structures long maintained and to which business has
become adjusted, are to be considered." (Emphasis added.)

The cases of California Adjustment Co. v. Atchison, etc;;

Ry Co., 179 Cal. 140, and Southern Pacific Co. v. Superior Court of

Kern County, 27 Cal. App. 240, are cited by complainant in support of
its contention that the measure of ifs damages 1s the difference
between the two rates. Those cages involved the assessing Sf
charges of & nature specifically prohibited by the provisions of
Article XII, section 22 of the Constitution, which make it unlawful
for a railroad company to c¢harge or receive any gresater compensation
in the aggregate for the transportation of & like kind of property
for a shorter than for a longer.distance over the same line or route
in the same direction, the shorter,beipg included within thé longer
distance. They do not afford a basis for the measure of damages in
the present circumstances, which do not invelve such & violation. :

However, upon rqconsideration of the ractg, the Commiés;on is
of the opinion that they p:ésent a situation which should not ﬁé

allowed to continue. Therefore, the dgfendant is directed within .

sixty days from the date hereof to review the rates linvolved, looking

toward the filing of rates which will not reflect an unreasonﬁble

Lo
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difference between the rates from Dunn to Kaiser as compared with
those from Basin to Colton. The Commission staff is directed,
within sixty days after the effective date hereof, to notify the
Commission as to what action if any, has been taken by defendant,
to the end that the Commission pay take such steps as 1t may be

advised.

Based on the conclusions and findings set forth in the above
opinion,
IT IS HEREBY ORDERED that the petition of California Portland

Cement Company, a corporation, for rehearing and oral argument

herein be and it is heroby denied.

This order shall become effective tventy days after the date

hereof.

Dated at Son Francisco s California, this .L [*.’/.S%day

of FEBRUARY , 1956.
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