DRIGINAL
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Decision Wo. SI18KB

DONALD T. FAGETT

Comnlainant,
VSa

PACIFIC TTLZPHONZ & TELEGRAPH
COII?J:.NY, a COI"p.,

Case No. S748

Defendant.

Vernon Bennett, for complainant,

Pillsbury, Madison & Sutro and Lawler, Folix &
Hall, by L. B. Conant, for defondant.

The complaint of Donald T. Fagett, filed with this
Commission on March 21, 1956, alleges that there were two vay
telephones in the lodby of the Commodore Eotel, 815 West Third
Avenue, San Diezo, California; that on or about Jenuary 18, 1956,
on order of the San Diego Police Department, the defondant dis-
connected these telephones; and that the San Diego Police
Jepartrent is now agreeable that the said telephone facilities
e reinstalled.

On April 5, 1956, the telephone company filed an answer,
the princ;pal allegation of which was that pursuant to Decision
Fo. L1L15, dated Anril 6, 1948, 1n Case No. 4930 (47 Cal. P.U.C.

853) defendant on or about Januvary 13, 1956, had reasonable eause
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to believe that the use made or to be made of the publlc telephone
services furnished under numbers BSlmont 2-9981 and BElmont 9-9642,
at the Cormodore Hotel, was prohibited by law and that said serv-
ices were being and were to be used as instrumentolities directly
or Indirectly to violate or to aid and abet tae violation ol the
law,

A public hearing was held in San Diego before Zxaminer
dZent C. Rogers on May 11, 1956, and tho matter was submitted,

Donald T. Fagett testified that he has been the lesses
of the Commodore Hotol in San Diego for four vears; that he has
never been arrested for any offense oxcept traffic violatlions;
that he does not have any connection with any Yoolmaker, or
gembling establishments, He Turther testified that the tele-
Phones in question were Public pay tolephones rrovided for the
use of guests and located in the lobby of the hotel; that the
hotel nays nothing for such telephones, but that “he entire cost

thereof iz paild by telenhone users through the insertion of coins

in the box; that he had 0o control over who uses the telophonos;

that the telephonec were located three reet inside the front door
of the hotel; that on or about January 18, 1956, he was advised
by the defencant that the telephones would bpe removed for alleged
violations of the law (Exhibit No. 2): and that immediatoly there-
alTer the telephones wore disconnected ang romoved,

A sergeant in the San Diogo Police Department stated

that the department has no objection to the roinstallation of the

teloephones.,




Exhibit Xo. 3 is a copy of a letter from the Chief of
Police of the City of San Diego to the telephone company, request-
ing that the telephone facilities be disconnected. The parties
stipulated that this letter was received by the telephone company
on January 13, 1956, and that pursuant thereto the defendant
Temoved the telephones on Jaauary 20, 1956. The nosition of the
telephone company was that it had acted with reasonable cause in
dicconnecting the telephone service inzsmuch as it had received
the letter decignated as Ixhibit Wo. 3. The telephone company's
attorney stated that no person subgeribed to the telephones in

the lobby of complainent's hotel, dut said telephones are

(1
Installed or removed at the option of the defendant .

After consideration of this record we now find that the
tolephione company's action was based upon reasonable cause as
that term Is used in Decision Vo. L1415, referred to supra, and
that there is no evidence that complainant was engaged in, was
directly connected with, or permitted the telephone services tq
Ye used for any 1llegal purposes., It further appears, however,
that the complainant was not the subscriber to the tolephons
services In questien, that these services were publlic pay tele-
Dhones maintained by defendant on the complainant}s premlses, and
that, therefore, the complaint must be dismissed. The defendant

may, if it is so advised, reinstall public telephonas in the

(1) The Pacific Telenmhone and Telegraph Company tariff scheduls
Cal. P.U.C. No. 11-T, 1st Revised Sheet 6 contalns paragraph 2
reading as follows: "public telephones will be installed by the
coapany, at its discretion and at locations chosen or acceopted by
The company, to meet the general and transient publiec requirements,
The use of pudlic telephones by the occupants of the mremises in

which they are located is only incidental to the purnose for whilch
such telephonss are installed,"

-3-




Commodore Hotel, 815 Wost Third Avenue, San Diego, California,

subject to the apnlicabdle éules and regulations on file with

this Commission.

The complaint of Donald T. Fagett against The Pacific
Telephone and Telegrash Compeny, a corporation, having been_filed,
a nudbliec hearing having been held thereon, the Commisslion being
Tully advised In the premises and basing its decision on the
evidence of record and the Tindings herein,

IT IS ORDEZRED that the complaint of Donald T. Fagett
2gainst The Paciflc Telephone and Telegraph Company‘be, and the

same heredy is, dismissed,

The effective date of this order shall be the date
hereof. |

Datoed at San Franciseo . Calirornia,

wnis T day of

\

Commissioners

necessarily adbsent, d1d not participate
in tho disposition of this procoodiveg,




