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CHARLES G. SAWYER,
Complainant,
vs.

CALIFORNIA WATER & TELEPHONE
COMPANY, a California corporation,

Case No. 5596
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Investigation on the Commission's own
motion into the main extension
practices, operations, contracts,

and charges of the Monterey Peninsula
Division of California Water &
Telephone Company, a public utility
water corporation.

Case No. 5606

Clavde N, Rosenberg and Tadini Bacigalupi, Jr., of
Bacligalupl, Elkus and Sallnger, and Hudson, Martin,
Ferrante and Street, by Carmel Martin, for
California Water & Telephone Company.

Charles G, Sawyer, in propria persona.

Philip F, Walsh, for Southern California Water
Company, Wright S, Fisher, for Monterey Peninsula
Assoclates, Edson Abel, for California Farm Bureaw
Federation, and L. T, Hollopeter, for Lakeside
Water and Power Company, interested parties.

Boris H. Lakusta and Cyril M, Saroyan, for the

Commission staff.

These cases, heard on a consolidated record at Monterey
during April and July, 1955, before Examiner John M. Gregory, and
finally submitted for decision on April 30, 1956, with the £iling of
a closing brief by the Commission's staff, concern subdivision water
Dain extension contracts and practices of California Water & Telephone
Company, a public utility, in its Monterey Peninsula Division, prin-
cipally during the eight and one-half year period from January 1,
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1947, to about July 1, 1955,

The Sawyer case involves a contract for extension of
service to Yankee Point Acres Subdivision No. 1 and other portions
of the Victorine Ranch, south of Carmel Highlands, being developed
by Sawyer and others., His complaint charges that in 1548 and 1949
the company, aware of hils pressing need for water service, exacted
an unlawful and unconscionable agreement; finally executed as of
July 8, 1949, calling for extension of an 8-inch pipeline for a dis-
tance of about 5,200 feet from the company's 8~inch main in Carmel
Highlands, at a cost of $20,000, subjeect to adjustment to actual
cost, to be accumulated and donated by Sawyer to the company. The
company, he alleges, could have made a connection of only 560 feet,
for a much lesser sum, from the southerly terminus of the 8-inch main
(portions of which, however, consisted of % and 3-inch pipe) to the
northerly terminus of an 8-inch main constructed by him from Yankee
Point Acres No, 1 northerly along State Highway No. 1 to the inter-
section of Sonoma Road, in Carmel Highlands. The Yankee Point Acres
No. 1 installations and 8-inch main in State Highway No. 1 were con-
structed by Sawyer in 1948 at a cost of approximately $15,600.

Sawyer requests that the Commission order the company to
account for gross consumer revenues from Yankee Point Acres No. 1 and
to refund 35 per cent of such revenues in accordance with its main
extension rule, plus interest; to reduce its demand from $20,000 to
the reasonable cost of 560 feet of 8-inch pipe; to supply water to
the balance of the Vietorine Ranch without further delay and to per-
form the agreement of July 8, 1949.

L/ Also heard on the same record was an application by California
Water & Telephone Company for approval of an extension agreement
involving the Monterey City School District and a subdivider
of land in Toyon Heights, in the City of Monterey. The
Commission authorized that agreement by a separate decision
(Decision No. 52026, October 4, 1955, Application No. 369%%) and
it need not be further considered here.
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The answer filed by the utility generally and specifically
denles the material allegations of Sawyer*s complaint and also raises
certain jurisdictional issues.

Sawyer also asked the Commission to investigate relation-
ships and contracts between the company and other subdividers in the
area. As a result, and also as the result of other inquiries and
complaints, the Commission instituted its investigation (Case
No. 5606) for the purpose of determining, (1) whether the company
had viclated, or contemplated violating, its filed tariffs and whether
contracts executed or to be executed in violation of such tariffs
should be modified; (2) whether the company or its officers had
demanded or received unauthorized donations of money; 1f so, whether
appropriate refunds should'be ordered; (3) whether the company should
be ordered to make refunds of any authorized deposits'which it had
failed to do; (%) whether the company's demands or.cost estimates
for extensions of service werc unreasonable, diseriminatory, or
excessive; (5) whether the company had violated Section 489 of the
Public Utilities Code, relating to filing and nosting of tariff
schedules, or General Order No. 96, Chapters IX and X,which relate
to the form of written contracts for service where tariffs require
execution of a written contract, and to securing prior authorization
for service at rates or under conditions which deviate from fiied
tariffs, An appropriate order in the premises is contemplated.

On May 23, 1956, subsequent to the final submission of the
case, Sawyer filed a "request", in which the company did not join,
for "approval" of an agreement, executed May 21, 1956, by way of
compromlse, by Sawyer, Le Forust, Inc. (to whom Sawyer had sold
certain undeveloped portions of the Victorine Ranch) and by the
company, and which purported to amend the agreement of July 8, 19&9.
He requested that his complaint be dismissed elth prejudice", CON=
tingent, however, upon unconditional approﬁai by the Commission of the

compromise agreement.
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The record discloses that Sawyer, in 1948, purchased the
1l46-acre Victorine Ranch, south of Carmel Highlands, and, upon being
informed by the local Monterey manager and head office officials in
San Francisco of California Water & Telephone dompany that water
service would be made available to all portions of the property, he
proceeded to develop the initial 20-acre parcel west of State Highway
No. 1 known as Yankoe Point Acres No, 1. His oral understanding at
that time, with the company's local representative, was to the effect
that he would install a distribution system in the tract and an S-inch
pipeline in State Highway No. 1 to connect with the southerly terminus
of the company's 8-inch main on Lower Walden Road in Carmel Highlands,
That main, however, contained "bottlenccks" of smaller size pipe,
extending for a distance of approximately 2000 feet between Pine Way
Drive and Lower Walden Road, in the Highlands, and between its
southern terminus on Lower Walden Road to the intersection of Sonoma
Road and State Highway No. 1 where the 8-inch maln constructed dy
Sawyer in 1948 terminates.

Sawyer completed his Yankee Point Acres No. 1 Installation
in October, 1948, at a cost of about $15,600. When he requested the
company;s signature on the main extension agrecment, the form of
which, preparcd by the company's Monterey attorneys, had previously
been submitted to him by the Monterey manager, he was told by that
ofric;al that he would have to see the company's general office
officials in San Francisco.

The form of contracf originally given to Sawyer provided
that he would make the installations in Yankee Point Acres No. 1 and
along State Highway No. 1, that the company would install service
connections and meters when requested by consumers and, upon accept-
ance by it,of the distribution system and 8-inch connection, would
refund to Sawyer '"the actual cost of said facilities" in accordance

with 1ts then effective subdivision main extension rule, Rule and

b
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Regulation 19-B. That rule provided for refunds on the basis of 35
per cent of the gross revenues collected from consumers in this sube-
division over a period nof to exceed 10 years.

Sawyer, six months later, managed to arrange a confercnce
with the company's San Franeisco officials, which was held in the
office of his San Francisco attorney on or about May 11, 1949, At
that conference, the company's vice-president and general manager
disclaimed responsibility for the action of the Monterey attorneys
~and locallcompany nanager 1n submitting to Sawyer the contract
referred to above, The company's general manager, at that conference,
stated that while the Victorine Ranch was outside the ubility's |
service area, the company would still be interested in supplying
water to the property but in return for something more than its
"regular rates". The conference terminated without an understanding
having been arrived at for water service to any portion of Sawyer's
property, including Yankee Point Aecres No. 1, and Sawyer thereupon
made informal request for relief to the Commission.

Thereafter, as the result of negotiations between Sawyer,
ais attorney and the company's general manager in San Franeisco, an
agreement was reached,which was signed on July 8, 1949, with respect
to service to Yankee Point Acres No, 1 and to portions of the
Victorine Ranch below the 600-foot contour suitable for residential
subdivision development, comprising some 555 acres of land. Service
to other portions of the ranch properties, above the 600~foot con~
tour, was to be subject to. further negotiation.

That agreement, reluctantly signed by Sawyer, whose attor-
ney advised him that he "didn't have any alternmative, that it was
a guestion of getting thot water...", provided, in substance, that
the company would connect its existing 3-inch main, at a2 point

approximately 400 feet north of the southerly line of Carmel Highlahds
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(Yankee Point Acres No. 1 lies just south‘of the southerly line of
Carmel Highlands), with Sawyer's 8-inch main leading from the sub-
division northerly along State Highway No. 1, and, within 60 days
thereafter, would apply to the Commiésion for a certificate to serve
that portion of, the Victorine Ranch below the 600-foot contour as a
pudblic utility. The cémpany has not made such an application,

The agreement further provided that Sawyer would transfor
to the company, free and clear of any and all claims, the distribu-
tlon system he had installed in Yankee Point Acres No. 1 and the
connecting 8-ineh pireline in State Highwéy No. 1. The contract
further provided that Sawyer would accumulate a fund of $20,000,
at the rate of $1,500 per lot sold in the subdivision, for the pur-

pose of providing the company with moneys to pay for the cost of

installing an 8~inch pipeline a distaﬁce of approximately 5,200 feet

- from the southerly terminus of the company's existing 8-inch main in
Carmel Highlands, to the northerly terminus of the 8~inch main
already installed by Sawyer. The contract reeited that such an
installation would be necessary to serve portions of the Victorine
Ranch below the 600~foot contour and, with the construction of not
less than ten houses in Yankee Point Aeres No. 1, to serve that
subdivision alse. The company agreed, within 30 days after com-
pletion of sueh installation, to submit to Sawyer a statement of the
actual cost thereof and, if the actual cost were less than $20,000,
to refund the difference to Sawyer, who agreed to pay any execess of
cost over $20,000. The installation, from the time of purshase by
the company of materials therefor, was to be the sole property of
the company, free and clear of any claims by Sawyer or any person.
Approximately $17,000 has been accumulated in the fund §rovided for
by the contract.

The comtract then goes on to provide for service to other

portions of the Victorine Ranch below the 600=-foot level, in wnits

-
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of not less than 5 acres cach, in accordance with the company's Rule
and Regulation 19-B respecting refunds of advances for construction,
subject, however, to the condition that each arca so subdivided was
to be treated as a separate and distinet transaction as regards the
revenues upon which refunds were to be hased,

| The agreement concludes with the provision, required by
Chapter X of General Order No. 96, that it should at all times be
subject to such changes or modifications as the Commission might from
time to time direect in the exercise of its jurisdiction. The record,
however, shows that the company has never sought nor scecured author-
ity, pursuant to Chapter X of General Order No. 96, to carry out the
terms and conditions of the agrecment of July 8§, 1949, a copy of
whiech is attached to Sawyer's complaint as Exhibit 10 thercof.

The foregoing facts werc brought out at the hearing held
in April, 1955. Sawyer maintained that the company tock undue ad-
vantage of hils pressing need for water service to Yankec Point Aeres
No. 1 and to his proposed development of other portlions of his invest-
nent, in order to reinforce its transmission facilitles in the manner
and uwnder the conditions provided for in the agreement.

Sawyer contended that the company could have made the
connection, for much less money, to the existing 8-inch main term-
inating at Lower Walden Road in Carmel Highlands. That 8-inch main
was installed by the company in December, 1948. The company contended
that a new 8-inch main, oxtending abdout 5,000 feet south along State
Highway No. 1 from Corona Road, in Carmel Highlands (where the
company’'s present 8-inch main takes off easterly and sdutherly through
the Highlands), was neceessary for service to Yankee Point Acres No, 1
and other portions of the ranch.

The compan& maintained, and has argued on brief, that it
is not required to secure authority from the Commission, as contem-

plated by Chapter X of General Order No., 96, for extension of

-
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facilitics to serve areas not included within the boundaries shown

by tariff "service arca" maps which 1t hae rocently filed with the
Commission, and which, incidentally, include Yankec Polnt Acres No. 1.
The company contends that the entire Victorine Ranch, excluding
Yankee Polnt Aeres No. 1, lies outside those boundaries. Thercfore,
so the argument gocs, the company may make whatever arrangement it
sees fit in agreeing to extend facilities beyond such delimited arcas,
since in so-doing 1t is not acting in the capacity of a public utility
and docs not "dedicate" its facllities to public service in such areas
until the installations arc completed and water is ready to flow

. through the pipes.

With the foregoing facts znd thc respective contentions of
the parties in mind, we turn now to a consideration of the so-called
"compromise" agrecment of May 21, 1956, signed by the company,
lc Forust, Inc., and Sawyer but filed by Sawyer alone on May 23, 1956,
with a request for dismissal of his complaint contingent upon
"approval? of the agreement of July 8, 19%9, as modificd and amended
by the compromisc agreement.

The compromise agreement recites that Sawyer, since July 8,
1949, has sold pleces of the undeveloped portions of the Vietorine
Ranch to Le Forust, Inc., a corporation; that he filed a complaint
against the company with the Commission(which is Case No. 5596 herein)
in Novenber, 1954, concerning the 1549 agroement and service of water
to portions of the tract; that the complaint 1s still pending and
that there 1s "substantial disagrecment' between Sawyer and.the
company, concerning "the rights, duties and odbligations of the parties
hercto relative to the 1949 ogreement, to the construction of a pipe-
line .and to the service of watcr on portions of sald traet;" that
the parties desire "to compromlse and make certain the rights, duties
and obligations of each of them and to make such compromise final and

subject to no further changes without mutual consent;" that Le Foruet,

-8
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Ine., desires service to portions of the tract owned by it and that
it is necessary that there be at least 2 continuous 8-inch water main
leading to the tract in order to provide adequate service to Yankee
Point Acres No. 1 or to other portions of the tract lying belew the
600=-foot contour; that th;re 1s on deposit with Bank of America
Naotional Trust and Savings Association, bursuant to paragraph (3)
of the 1949 agreement, a sum of approximately $17,000; that it is
the desire of the parties "to alter the quantity and location of the
€-inch water main to be installed pursuvant to paragraph (3) of the
1949 agreement and to apply said sum on deposit. . . against the cost
of said water main as altered and to provide_for the payment of the
balance of the cost of sald water main as altered;" finally, that
Sawyer and Le Forust, Incé shall be jointly and severally liable under
the agreement. |

The agreement then goes on to provide for deletion of
paragraph (3) of the 1949 agreement in its entirety and for substi-
tution of a provision to the effect that the subdividers, "immediately
upon procuring the approvals and dismlssals as herein-below provided",
shall pay to the company $24,000, that sum to include transfer to the
company of the $17,000, mere or less, now on deposit in the bank, plus
whatever sum 15 necessary to make up the difference. The company
then agrees to order materials and to install 8-inch pipe in place
of the smaller sections now constituting "bottlenecks" in 1ts 8-inch
main which,with the smaller sections of pipe, now extends along
Cypress Way, in Carmel Kighlands, aeross Wildecat Creek to the vicinity
of Peter Pan and Lower Walden Roads, thence along Lower Walden Road
to and through the intersection of State Highway No. 1 and Soncma
Road, at which point a connection will be made in Sonoma Read with
the 8-inch main installed by Sawyer in 1948. Scaled on a map in
evidence (Exhibit 8), the approximate length of the smaller sections
to be replaced with 8-inch pipe appears to be around 2000 feet.

-9~
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The agreement then states that "Said $24,000 shall be a
firm amount, without regard to the actual cost of said water mains,
and shall not be subject to any adjustment higher or lower." The
tract owner agrees that the pipeline and facilities installed in
connection therewith shall at all times after the purchase of materi-

~als therefor be the sole property of the company "free and clear Qf
any claims, rights of refund or liens of Tract Owner, or any person
O PErsSONSyees'

The 1949 agreement is further amended by the agreement of
May 21, 1956, by deleting the last four lines of provision (1) therecof,
which relate to the filing of an application bv the company for a
certificate of public convenience and necessity to render water
service, as a public utility, in that portion of the Vietorine Ranch
lying below the 600-foot contour.

The compromise agreement confirms the transfer to the
company, without right of refund, of the facilities installed by
Sawyer in Yankee Point Acres No. 1 in 1948, including the 8-inch
pipeline running from his subdivision along State Highway No. 1 to
Senoma Road., Additional water facilitles for other portions of
the Victorine Ranch below the 600-foot contour, however, are tb be
instalied for unlts of not less than 9 acres in accordance with the
company's main extension rule in effect at the date of commencing
such lnstallation or development. _

Finally, the agreement contains the Tollowing paragraph,
which is here quoted in full, singe it illustrates the position taken
by the utility in t"is proceeding that it is not subject to the regu-
latory authority of this Commission when it arranges for extensions
of service outside the boundaries of what it has heretofore considered

1ts "dedicated service areas'.
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"6é. Tract Owners agree that they will, at their sole
¢ost and expense, make application to the Fublie
Utilities Commission of the State of Califeornia
for (1) the dismissal with prejudice of said com-
plalnt by Sawyer against Company now pending before
Commission; and (2) for the approval by Commission
of the 1949 Agreement, as amended hereby. It is
mutually agreed by the parties hereto that un-
less and wntil the Commission shall have, upon
the application of Tract Owners or either of them,
dismissed said complaint with prejudice and approved
the 1949 Agreement, as amended heredy, g;;_;g_ggg%
hanner as to make sald dismissal and approvals full,
rinal and uneconditional and subject to no turther
ghange without the consent of the parties hereto,
this Agreement shall be of no force or effect and
the rights, dutles and obligations of the parties
hereto shail remain as they were prior to the execu-

. tion hereof." (Emphasis supplied.)

"7. BExcept as herecin modified ond amended, the 1949

Agreement 1s ratified and affirmed."

As indicated by the foregoing and other provisions of the
agreement, the company 1s now willing to connect its facilities to
those installed by Sawyer in 1948 in exchange for dismissal of his
complaint, unconditional approval by the Cgmmission of the agrecement
of July 8, 1949, as modified by that of May 21, 1956, and a donation
by Sawyer to the company of approximately $39,600.

The Sawyer case, while exhibiting certain similarities to
the Commission's investigation with respect to the issues involved
and the practices of the company in arranging for extensions of
service, will be considered separately by this decision, since the
record shows and Sawyer's recent request for dismissal indicates
that an early termination of this controversy is desirable. Certain
issues, however, raised by the Commission's investigatory order, are
both novel and ¢omplex and their determination will require further
study by the Commission. The resolution of all such issues 15 not
necessary, in our opinion, in order to grant to Sawyer now the relief
to which we consider him to be entitled on this record and to whieh

{
we will hereafter confine our remarks.
\
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The basic issue with respect to the 1949 contract and its
proposed amendment, aside from the merits of the agreement, lies in
the assertion by the company of a right to conclude arrangements for
extenslon of service outside a so~called "dedicated service area",
without regard to the utility's effective tariff rules, or, in case
of deviation from such rules, without securing prior authorization
therefor in the manner provided by General Order No. 96.

The force of the company's contention on this issue, how-
ever, 1s considerably weakened by the fact that on april 15, 1955,
less than two weeks before the hearing in this proceeding opened, the
company filed with the Commission a tariff service area map which in-
cluded Yankee Point Acres (originally a vnart of the Viectorine Ranch)
as an area in whilech the company offered to render water service to the
general public as a public utility. Moreover, the record shows that
the company rendered water service to portions of Yankee Point Acres
Subdivision No. 1 prior to filing its tariff map, and also, pursuant
to arrangements concluded in.19%3, extended domestic water service
through 1its pipelines to two houses owned by Joe Vietorine, Jr.,
located 2 sﬁort distance south of Carmel Highlands on the Victorine
Ranch, Correspondence in the record concerning that arrangement
indicates that a written agreement between Victorine and the company
was contemplated which was to inelude: (1) terms and conditions for
the making of the connection and the serving of water as would prevent
that extension of service being interpreted as an extension of the
company's service aren or the dedication of any of the company's
water to the Vietorine service or the areca in which 1t was located;
(2) that the consent and approval of the Commission, the Carmel
Highlands Water Users and Carmel Development Compaﬁy be secured to the
making of the comneetion; (3) that a clause be inserted in the agree-
ment to the effect that it was to be subject to such changes or

modlfications that the Commission might direet in the exercise of its
Jurisdiction. There 1s nothing in the record to show that a written

-12=
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agreement was ever conéluded between Victorine and the company, or
that, 1f it had been, 1t was ever submitted to the Commission by the
company or by anyene else for approval,

Whether the company by its past actions has held itself out,
as a public utility, to serve all portions of the Vietorine Ranch,
1s a question which 4g squarely presented by this record. Certainly
it has engaged to do so with respect to Yankee Point Acres.and is
actually rendering public utility water service to individual con-
sumers in portions of that development, as well as to certain indi-
viduals outside but in the immediate vicinity thereof.

We recognize of coursé, that in extending service beyond
its existing facilities, a water utility is often confronted with
substantlal economic and engineering problems. Although it has a
statutory right, conferred by Section 100l of the Public Utilities
Code, to extend its service without further certification by the
Commission to areas contiguous to those being served, it may not be
compelled to make suech eoxtensions unless the Comrnission, in an
appropriate proceeding, finds that it 1s reasonable to require the
company to do so, (Isenberger v, Pacific G, & 3. Ce., 50 Cal. P.U.C.
%55)

The company, during 1ts negotiations with Sawyer in 1948
and 1949, took the position that 1ts arrangements with him for service
to the entire Yankee Point Acres No. 1 tract and, eventually, to the
balance of the Victorine Ranch below the 600-foot contour, would
require, among other facilities, enlargement of its existing mains,
or, as provided in the 1949 agreement with Sawyer, the construction
of about a mile of new 8-inch main. It then maintained, as it st111

does, that since those arrangements contemplated service outside of

so-called "dedicated" areas, it was not then and is not now required

to secure advance approval of them by the Commission.
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There is no merit to the company's<con£ention on this point.
With respect to Yankee Point Acres, in which individual consumers
have been served at least since July, 1949, and as to which the
company has undertaken to provide public utility service as shown by
its presently effective tariff schedules, the company is undoubtedly
providing and is holding itself out to provide service as a public
utility.

The point of the controversy, however, at this date, has to
do with the nature and scope of arrangements for serving the balance
of Yankee Point Acres No. 1 and other portions of the Vietorine Ranch.
The record leaves little doubt that the eventual extensions of service
below Carmel Highlands contemplated by the agreement will require
substantial reinforcement of the company's existing facilities in
that area. Sawyer and the company are at loggerheads on the question
of who is to pay for the augmented facilitles. Sawyer's position as
stated heretofore, is that he should only be required“to advance the
cost of an 8-inch connection to the company's nearest main of that
sizc, which now términates on Lower Walden Road about 560 feet from
the northern terminus of his 8-inch main at Sonoma Reoad and State
Highway No. l. The company has taken the position, in its amendatory
agreeuent of May 21, 1956, thet Sawyer should pay $2%,000, plus do-
nation of the Yankee Point installations (costing some $15,000 in
19%8), for enlargement not only of the approximately 560 feet of
3-inch main downstream from the 8-inch main in Lower Walden Road, but

also for enlargement of the 1500 or so feet of pipe now connecting

the 8-inch main sections upstroam from Lower Walden Road., The

company's claim, as advancéd at the hearing and on brief, 1s substan-
tlally to the effect that it may require Sawyer to donate the entire
sum of about $39,000, without refund and without adjustment to actual
costs of installation of the approximately 2000 fcet of S-inch main,
and that it may do this without submitting in any way to the \

-1l
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regulatory authority of this Coamission. If that is the company's ”’,,—~”’
pesition we here question it.

The Commission, on three recent occasions, has stated that
when a water utility undertakes to coxtend service outside its cortifie
cated or other acknowledged service areas, such extension will be
regarded by this Commission as that of a public utility, subject
to the companyis applicabdble tariff rates, rules and regulations and
to the further requirement that prior authority be seceured by the
utility, pursuant to General Order No. 96, for rate or service
arrangements which deviate from the company's filed tariff schedules.
(Anderson v. Yueea Yater Co., Ltd., 54 Cal, P.U.C. 525; Di Liborto v.
Parit Water Co., Inc., 5% Cal. P.U.C. 639; Plunkett ot al. v. Park
Water Co,, Inc., 5+ Cal. P.U.C. 644%,)

We find that, with rospect to Yankee Point Acres Ne. L,the

defendant company has, since l?h?, undertaken to supply water in that
subdivision and to other individual consumers now recelving water
tarough exdsting focilitics therein, as a public utility and that,

as such, the company is subjeet to the full rogulatory authority of
this Commission and to the reguircment that it observe its filed
tariff rates, rules and regulations as well as all applicable gencral
orders of this Commission respeeting sueh serviee,

We also find thot the company, by exceution of the 1949
agreement and the 1956 amendmonts fhereto, has unequivoeally indicated
its intent to dedicate and has in fact dedicated its sorvice, as set
forth in said amended agreement, to the balanee of the Victorine Ranch
propertles, Accordingly, with respeet to such service, the company
is also subjeet to our regulatory authority.

We now turn to a comsideration of the merits of the 1949
agreement and the amendments of May 21, 1956. That agroement, as has
deen heretofore noted, provides for service wnder conditions that

deviate from the company's tariffs in effect when 1t was negotiated

<15-
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and at the present time, The company has never sought nor secured
éuthority to carry out its provisions, nor can the maneuver by which
Sawyer was induced to request its unconditional approval, as amcnded,
be considered by the Commission as compliance by the company with

the requirements of Chapter X of General Order No. 96. The contract
and its amendments, however, arc before the Commission in this pro-
ceading; the contract as an exhibit to Sawyer's complaint and the
‘amendments as part of Sawyer's request for dismissal of the complaint
contingent upon unéonditional approval of the agreement.

It would serve no usoful purpose to direct the company to
file the amended agrecment and request its approval in vicw of the
stand 1t has taken that i1t is not required to do so. Instead, the
Comeission, here and now, asserts the full seopo and extent of its
power to make whatever order in this proceeding it may deem appro-
priate vith respcet to the facilitiss ond service contemplated by
that agreement and by the amendments thereto. Indeed, though the
company may have inadvertently overlooked the point, paragraph 9
of the 1949 agrcement, confirmed by the 1956 amondments, specifically
states that "this agreement shall at all times be subject to such
changes or modifications of the Public Utilitics Commission of the
State of California as said Commission may from time to time dircet
in the cexcreise of its jurisdiction.” We rcalize, of course, that
the company is of the opinion that the Commission would B¢ acting .
in execess of its jurisdiction if it were to insist that the company
SCCK and sccure prior authorization for that imstrument, or if the
Commission werc to modify its terms. The Commission, however, docs
not share the company's opinion on that issuc.

The company's main extension rulc in effeet in 1949, when

the agrecment was first exccuted, provided, with respect to

~16a




C~5596, C-5606 GCH

cxtensions to serve tracts or subdivisions, as follows (Rule and
Regulation Neo. 19, par. B.):

"Applicants for main cxtensions to serve sub-
divisions, tracts, aond housing projcets shall be re-
guired to doposit with the company before construction
is commenced the ostimated reasonable costs of the neees~
sary facilitics execlusive of sorvice conncetions and
meters. The slze, type, and quality of materials and
location of the lines shall be speeificd by the Company
and the actual construction will be done by the Company
or by a contractor acceptable to it. In case of dis-
agreement over slze, type and location of the pipe lines
and the constructing medium the matter may be referred
to the Public Utilitics Commission for settlement,
Adjustment of any substantial differences between the
estimated and reasonable actuwal cost thereof shall be
made after completion of the installation, subject to
review by the Commission. .

"For a period not exceeding ten years from the

date of completion of the main extension, the Company

will refund to the depositor, or other party entitled

thereto, annually, 35% of the gross revenues collected

from consumer or consumers occupying the property %o

which the sald extension has been made; provided, how-

ever, that the total payments thus made by the Comnany

shall not exceed the amount of the original deposit
without interest,"

On September 28, 1954, Just prior to the filing of Sawyer's
complaint with the Commission and while he was en&eévofing to secure
water service to his properties from the company, the Commission, by
a declsion issued in a statewide investigation proceeding, prescridbed
a new form of main extenslon rvle to be observed by all water util-
ities subject to its jurisdiction., (Water Main Extension Rules,

53 Cal. P.U.C. 490.) The rule therein prescribed, which was filed
by California Water & Telephone Compéﬁ§ on November 3, 1954, as

Revised Cal. P.U.C. Sheet No. 17-W of 1ts tariff schedules, provided,

with respect to extensions of service to tracts and subdivisions,

in part as follows (Rule and Regulation No. 19, par. C):
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"L. An applicant for a main extension to serve
a_new subdivision, tract, housing project, industri-
al development or organized service district shall be
required to advance to the utility before construction
is commenced the estimated reasonable cost of installation
of the malns, from the nearest existing main at least
equal In size to the main required to serve such develop-
ment, including necessary service stubs or service pipe-
lines, fittings, gates and housings therefor, and
1ncluéing fire hydrants when requested dy the applicant
or required by nublic authority, exclusive of meters.
If additional facilities are required specifically to
provide pressure or storage exclusively for the service
requested, the cost of such facllities may be included
in the advance upon approval by the Commission".

The rule goes on to provide for refund of the advances under

alternate methods, one of which provides as follows:

“"bH. Percentake of Revenue Method

The utility will refund 22% of the estimated
annual revenue from each bona fide customer,
exclusive of any customer formerly served

at the same location, connected directly to the
extension for vhich the 'cost was advanced.

The refunds will, at the eclection of the utility,
be made in annuai, semiannual or quarterly pay-
ments and for a period of 20 years.”

The Commission's decision which prescribed the foregoing
rule directed that, in ceffecting transition from former oxtonsion
rules, public utility water systems should apply the provisions
of their former rules to prospective customers who had signed applica-

tioms for service or those who had actively negotiated in good faith
for service during the six-month poriod prior to the date of 1ssuance
of the Commission's decision, September 28, 1954,

We have no hesltancy in finding as a faet that Sawyer was
negotiating actively and in good féith with the company for water
service for at least six months prior to promulgation of the new
extension rule. We are, accordingly, of the opiﬁion that, with
respect to any refunds to which he may beecome enﬁitled under the
terms of the 1949 agreement, as amended, concerning further extensions
of service to portions of the Victorine Ranch below the 600-foot

contour, that, despite the terms of that agreement, the amount and
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duration of such refunds should be caleculated on the basis of the
company's extension rule in effeet on July 8, 19%9. With respeet to
service on the Victorine Ranch properties above the 600-foot contour,
although the 1949 agreement provides tnat such service shall be on
terms acceptable to the company, the Comnission asserts the power to
serutinize those arrangements also, if and when made, in advance of
any construction in connection therewith and, if necessary, to
revise or modify any subsequent contract or further amendments %o
the 1949 agreement which relate to sSuch extensions of service.
Although we have said that the company should apply its
main extension rule in effect in 1949 to refunds to which
Sawyer may become entitled under thé 1949 agreement, as amended,
despite the present language contained in the instrument, we recognize
that the former extension rule, in effect in 1949 d4s not clear with
regard to the size of the company's main to which the subdivider was
required to provide facilities in order to malke. the connection., In
Chat respect~and we concede that the former rule was deficient on
that point-the present rule is more specific and requires that the

subdivider advance the "estimated reasonable cost of the mains,

from the ncarest existing main at least equal in size to the main

required to serve such development, . . ."

The company, by 1ts amendments to the 1949 agreement,
appears to have conceded that a connection to its 8-inch main in
Lower Walden Road, rather than construction of a new 8-inch main
5200 feet in length, would be adequate for service to the balance
of TYankee Point Acres No. 1 and would also provide at least a
start for facilities that might ultimately be needed to serve other
portions of the Victorine Ranch., However, by requiring that the
donatlion frem Sawyer also should ineclude the cost of enlarging some
1500 feet of the main further upstream from the section of 8-ineh

main in Lower Walden Road, the company is attempting to saddle upon
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Sawyer its own responsibllity, for providing adequate installations
for existing and future service in the Carmel Highlands area, As we
view the présent main extension ule, Séwyer 1s not obligated to
advance the cost of any more pipe than would be necessary to make the
connection between the downstream terminus of the existing main in

Lower Walden Road and the northern terminus of his 8~inech main at the

intersectlon of Statc Highway No, L and Soncma Road, a distance of

approximately 560 feet,

Since no refunds are contemplated for this phase of the
agreement, we see no reason for not applying the terms of the present
main extension rule in respect of the length of pipe required to bve
furnished by Sawyer to meet the company's "nearest existing main at
least equal in size to the main required to serve such development."
Accordingly, the 1949 agreement, as amended, will be modified to pro-
vlide that only the reasonable actual costs of installation of approxi-
mately 560 feet of 8-inch pipe and related valves and fittings may be
included in the donation required of Sawyer for the connection to his
existing 8-inch main in State Highway No. 1, in lieu of the provision
for a donation of 524,000, not subject to adjustment to actual costs,
cew eontained in the amended agreement. '/e do not &isturd other
provisions of the agreement calling for a donation by Sawyer of the
Yankee Point Acres No. 1 installations completed by him in 1948.

We are aware of the implications of the action we take here
in asserting regulatory power over contracts between utilities and
prospective customers or land developers which contemplate extension
of utility service outside of areas within which a utility may claim
to have circumscribed its service. The parties here, however, have
presented to the Commission a comtract which contains conflicting
provisilons on the same subject; namely, the provision in paragraph 9
of the 1949 agreement, which states that the agreement shall "at all
tTimes" be subject to modification by the Commission, and the provision
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in paragraph 6 of the 1956 amendatory instrument, which states that

the amended agreement shall be of no effect unless the Commission's
approval thereof Is "full, final and unconditional and subject to no
further changes without the consent of the parties hereto,, . "

While the company may, and does, maintain that the‘Commission
has no power at all over the agreement, thus seeming to make surplus-
age of paragraph 9 of the 1949 instrument, the Commission camnot accept
the company's view and must give effect to that paragraph as the only
alternative to complete abrogation of the power which we hore assert.
Any other course would result in making a travesty of the constitu-
tional and statutory scheme of regulation of public utilities in this
state. '

Counsel for the company, at the opening of the hearing,
noved to dismiss the Sawyer complaint. He renewed the motion at the
conclusion of that portion of the record which had to do specifically
with the Sawyer matter. Both motilons were denled by the examiner,

We have considered the notions and the showing made in support thereof
and £ind them to be without merit. The examiner's rulings should and
will be affirmed.

Publlc hearing having been held on the complaint of Charles
G. Sawyer against California Water & Telephone Company in this con- .
solidated proceeding, evideonce and argument having been received and
considered, the Commission having determined that it is appropriate
to issue a separate and final order herein with respeet to the Sawyer
matter, Case No. 5596, and now being fully advised and basing 1ts
order upon the findings and conclusions contained in the foregoing
opinion,

IT IS HEREBY ORDERED that:
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l. The motions mzade by California Water & Telephone Company,
at the hearing, to dismiss the complaint of Charles G. Sawyer herein
are and cach of them is denied.

2. The request of Charles G. Sawyer, filed herein on May 23,
1956, for dismissal of his complaint contingent upon wneonditional
approvel by the Commission of the agreecment of July 8, 1949, as
amended by the agreement of May 2L, 1956, is denied.

3. California Water & Telephone Company, defendant herein, 1s
directed to carry out the terms and conditions of its agreement of
July 8, 1949, as amended by its agreement of May 21, 1956, with
Charlecs C. Sawyer and Le Foruét, Inc., as modified to the extent and
in the manner set forth in the preceding opinion with respect to (L)
application of its extension rule in effeet on July 8, 1949, to the
extension of facilities as provided in the agrecment of July 8, 1949,
as amended, to portions of the Victorine Ranch properties other than
Yankee Point Acres No. 1; (2) connection of its 8-inch main in Lower
Walden Road with Sawyer's 8-inch main terminating at the intersection
of Sonoma Rwad and State Highway No. 1, and the payment by Sawyer
therefor, by way of donatlon, of no more than the reasonable actual

costs of installation of said connection.

%, California Water & Telephone Company 1s dirceted to re-

execute said agreement of July 8, 1949, as amended by the agreement
of May 21, 1956, and as modified by this order, as of a date subse-
guent to thé effective date of this order, and to file with the

- Commission, within thirty days after the date of issuance of this

order, two fully conformed copies of sald agreement.
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5. Except as granted herein, the relief prayed for by Sawyer
in his complaint, other than the institution of an investigation by
the Commission into the company's Monterey subdivision main exten-
sion contracts and practices, which has been done, 1s denied,

The effective date of this order shall be twenty days after
the date hereof.

Dated at Los Angeles , California, thisﬁgﬁ,%
day of ﬁ

//é?{//)\ y 1956,

Presidant
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