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Declslon No.. 538~,8 

3EE'ORE THE PUBLIC UTltI'I'IES COMMISSION OF THE STATE Oi CALIFORNIA 

In the Matter of the Investigation ) 
lnto the operations and practlces of ) 
Danlel V. Guerin, dOlng business as ) 
Guerin Transportat1on Co., relating ) 
to trensportatl~n pert'ormed. for the ) 
Ro.lph E. Barto Lumber Company under ) 
the provisions of M1nioum Bate ) 
Tariff No.2. ) 
-------------------------------) 

COose No. 5667 

.Qyr\l N, SaroysFn for the Comm1s slon staff. 

PBniel V. Cyer1n, in prop~la persona. 

~reoree J. Hj,~, for Ralph E .. Barto Lumber 
Company 1 intervener. 

Arlo D. Poe and. J. C. Kaspar, by Arlo D, Poe, 
for California Trucking Associations, Inc., 
interested party. 

In this case o.n "Order Instituting Invest1ga.tion" was 

filed by the Commission on August 2, 1955. This order calls for 

an invest1gation into the reasonableness, lawfulness and pro­

priety of the operations of Daniel V. Guerin, doing business as 

Guerin Transportat1on Company, hereinafter referred to as Guerin, 

insofar as they relate to transportation performed for Ralph E. 

Sarto L~ber Company, here1nafter referred to as Barto, with 

pa.rticuleLr reference to the question of the applicat10n of the 

alternative common carrier rate prov1s1ons of Items 200 and 210 

of M1n1Qum Rate Tariff No.2, to shipments delivered to certain 
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property of said lumber company located at or about 7233 East 

~\irestone Boulevard, Downey. Ca11f'ornla., and to determlne whether 

or not the prov1sions of Minimum Rate Tariff No.2 have been 

observed and whether or not said carrier should be directed to 

collect any u.~dercharges which may be shown to eXist in connection 

with certaln shipments to said lumber company. 

The pertinent prOVisions of Items 200 and 210 of Mini­

mum Rate Tariff No. 2 are as follows: 

Item 200-E 

"(a) Common carrler rates, ••• , ma.y'be applled 
in lieu of the rates provlded in this tariff, 
when such common carrier rates produce a lower 
aggregate charge for the same transportation 
then results from the application of the rates 
herein provided." 

Item 210-D 

"When lower aggregate cMrges result, rates 
provided in this tar1ff may be used in com­
bination Wlth common carrier rates, except 
rates of coastwise common carr1ers by vessel, 
for the s~e transportatlon as follows: 

...... 
"(b) When point of orlgln is locs.ted at railhead 
or an established depot and point of destination 
is located beyond railhead or an established 
depot, add to the common carrler rate applying 
from point of orig1n to any team track or estab­
l1shed depot the rate prOVided in this tariff 
for the distance from the team track or depot 
to which the common carrier rate used applies 
to point of destination." 

Pertinent def1nltions in 111nimum Rate Tariff No.2 a.re 

as follows: 

Item lO-J 

"(0) Common oarrier rate means e:ny intrastate rate 
or rates of any common carrler or common oarriers, 
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"deflned by the Public Utlllt1es Act, lawfully on 
fl1e wlth the Commlssion and ln effect at time of 
shipmen t ; ..• • II 

II(f) Point of destination means the precise loca.tion 
at wh1ch property 1s tendered for physical delivery 
lnto the custody of the conslgnee or hls a.gent. All 
pOints within a single industr1al plant or rece1ving 
area of any consignee shall be considered as one 
pOint of destl~t1on. An 1ndustrial plar~ or re­
eel vlng area of ,one conslgnee shall lnolud.e only 
contiguous property which shall not be deemed 
separate lf intersected only by publiC street or 
thoroughfare. 

II (h) Railhead means a point at which fao1lities 
are maintained tor the load1ng of property 1nto or 
upon, or the unloading of property from, ra1l cars 
or vessels. It also includes truck loading fac111-
ties of plants or industries located at such rail 
or vessel load.lng or Ulllos.dlng polnt." 

IteQ ll-E 

II (p) Team tra.ck means a p01nt at which property may 
be loaded into, or upon, or unloaded from ra11 cars 
by the public generally ••• II 

Dlstan~e Table No.4, issued by the Comm1ssion, provldes 

that the constructive m11eage from the Southern Pac1fic Downey 

Depot team track at 8J.S8 Ea.st Nance Street, Downey, to Ba.rters 

place of bus1ness at 7233 East Firestone Boulevard is three miles. 

Item 690-H of Mln1mum Rate Tariff No.2 sets forth the 

rate for lumber and forest products in the 0 to 5 mile rad1us as 

7; cents per 100 pounds for shipments over 30,000 pounds. 

The rail carload base rate for lumber shipped from 

Origin Croup 12, wh1ch includes the ra11 pOints of orig1n of the 

sh1pments of lumber transported by Guerin fer Barto, to Downey, 

California, is 57 cents per 100 pounds (Pacific Southcoast Freight 

Bureau Tariff No. 48-U, Cal. P.U.C. No. 189 of J. P. Haynes, Agent). 

There is a surcharge of 15 percent applicable in connec­

tion w1th the rail base r~te of 57 cents per 100 pounds (Item 
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No. X-17S-A of Su,pplement No. 14 to P.S.F.B. Tariff No. 48-U, 

1n conjunction With Tariff of Increasod Rates ~d Charges 

No. X-175-B, Cal. P.U.C. No. 176 of J. P. Haynes, Agent). 

A pub11c hearing in the matter was held 1n Los Angeles 

on Janu~ry 11, 1956, ~efore Examiner Kent C. Rogers, and 1t was 

submitted. On February 2, 1956, S2rto petit10ned to have the sub­

~ission set aSide to permit it to present add1tlonal evidence. 

By order dat~d iebruary 21, 1956, the Comm1ssion set as1de the 

submlss10n, and on July ';0, 1956, a further hearing was held and 

the matter was submitted. 

On January 10, 1956, the parties entered 1nto a 

llSt1pu1ation of Fa.cts" wh1ch was 1ntrodu.ced. into eVidence herein 

as Exhibit No.1. In this stipulation 1t was agreed as follows: 

That Guerin is a permitted h1ghway carrier with princ1pal 

place of bu~iness in South Gate, California; tMt Barto is engaged 

ln the Wholesale lumber business at 7233 East Firestone Boulevard, 

Downey, C£',11forr.la; that during 1954 Guer1n tra.nspo~ted numerous 

sh1pments of lumber by truck for Barto from Anderson, Shasta 

County, Ca11fornia, and Chester, Plumas County, Ca,11fornla, and. 

1n a few instances from other Nort~,ern Ca,llf'orn1a po1nts to Barto ts 

plaoe of bus1ness 1n Downey; that Guer1n assessed on spur rail 

rates; that thereafter, followlng a rev1ew of rates assessed by 

Guerin, the staff of the Publlc Ut1l1t1es Commlsslon sent under­

charge letters to Guerin and Barto shOWing balance due amounts 

based on off-rail charges at point of delivery, and that Guerin 

was d1rected to review its records for the period January 1, 19~4, 

to December 1, 1954 , to determine the amount of undercharges 

lnvolved and to collect same from Barto; that Barto claimed the 



right to rail rates, in that, by v1rtue of a lease, Barto is 

entitled to the use of a certain spur traek, the locat1on of wh1ch 

is indicated on a sketch attached to Exh1b1t No.1; that con­

siderable correspondence developed between the staff and Barto, 

and coples of the more pertinent letters are attached to Exh1b1t 

No.1 here1n as "EXhlb1t tAII1; that examinat10n of the :premises 

discloses that So dr111 tra.ok extends along the rear s1de of' the 

Barto property; that a steel w1re fence separates the property 

from the track; that a spur traok leads off from the dr1ll track 

onto the S & S Lumber Company prcperty at 70S) East Firestone 

Boulevard; that the establishments of four different lumber com­

panies intervene along East Firestone Boulevard between the Barto 

plant and that of the :3 & S Lumber Company where1n the spur 1s 

located; and that the physlcal setup is as indicated on a sketch 

attached to Exhib1t No.1 herein and marked Exhiblt B. 

Exh1b1t B on EXhib1t No.1 was prepared by a Commission 

transportation representat1ve. Exhibit No. J is an air photo of 

the area lnvolved. The drill traok of the Southern Pacific 

Railway extends northeast and southwest along the northerly 

edge of the area, wh1ch lncluclec the Barto property. The area 

extends approximately 2,600 feet along the railroad track ~d 

contains apprOXimately ;9 acres. There is a spur traok approxi­

mately 600 feet in length in the northern portlon thereof extend­

ing from the Southern PaclfiC drill track into the S & SLumber 

Company premises at 70S; East Firestone Boulevard. South thereof 

are the premises of BUilders Redwood, Inc., at 717S East tlrestone 

Boulevard; Timber Sales, Inc., at 7181 East Flrestone Boulevard; 

Clough Lumber Compan~ at 722l East Firestone Boulevard; and the 
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Barto premises at 7233 East F1restone Boulevard. An open path or 

easement extends from the :-;X"operty of the S &: S L1.lllloer Company 

across the property of Builders Redwood, Inc., and T1mber Sales, 

Inc., into the property of ClOUgh Lumber Company. There is a w1re. 

fence between the property of Glough Lumber Company and Barto. 

There is a 40-foot setback between F1restone Boulevard and the 

fronts of the various properties herein referred to, and each of 

such properties has an entrance on Firestone Boulevard. Lumber 

can be moved between the spur track and Barto IS premises either 

along the 40-foot setback or along the pathway from the opur 

through the premises of Builders RedWood, Inc., Tlmber Sa.les, InCl., 

and Glough Lumber Company, at wh1ch point the lumber would be 

taken via the latter company's driveway to the setback and v1a 

Bartolo driveway into its premises. 

An aSSOCiate transportat1on rate expert on th~ Commission 

~taff testified that the spur track above referred to is a 

"P.ailhead ll
, as defined ln Item 10-J (h) M~.nimum Bate Tariff No .• 2, 

and as used in Item 210-D of the same tariff. He further testified 

and the intervener stipulated that the charges shown to have been 

paid by Barto to Guerin for lumber shipments by truck from Northern 

Califorr.1a rail pOints, during the pc~1od from January 8, 1954, to 

November lZ, 1954 , with excoptions not mater1al here, were the 

correct charges to the S & S Lumber Company spur. He further 

test1fied that the same rail rate would apply to shlpments to the 

Downey Depot team track above referred to., and. that the lumber and 

forest product rate of 7~ cents per 100 pounds for shipments haVing 

a minimum weight of 30,000 poundS. and transported not to exceed 
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five miles a,plles to shipments of lumber between the Downey Depot 

or the 3 & S Lumcer Company spur track and the Barto premises. 

The 39-acre tract here1nbefore descr1bed is ownecl by 

J. L. Andrews, Nlnnle Bell Log~ and D. C. Logan. On Jal:l.uary 1; 

1950, they leased the entire area to Dudlext Lumber Company, here-

lnafter referred to as Dudlext, subject to ee~ta1n p~e-ex1st1ng 

leases which were ass1gned to Dudlext (Exhibit No.8). On June 15, 

1950, DUdlext oublet tho p~operty now leased by S & SLumber 

Company to Collins and Meyer J Inc. Collins and Meyer agreed to 

construct the hereinbefore-mentioned spur track and Dudlext re­

zerved the right to use the spur track (Exhioit No.6). On 

Nove:nber 15, 1951, Co111ns and Meyer assigned 1ts lease to S & S 

Lumber Comp~, doing business as Dri Rlte Klln Corporation 

(Exhibit No.7). In October, 1952, Barto leased its above-referred 

to property from Dudlext. Its lease made no reference to the 

siding, but Dudlext and S & S Lumber Company orally agreed that 

Ba.rto had the r1ght to the use of the spur trac~. 

Mrs. R&lph E. Barto, Secretary of Sarto, testlfied that 

pr10r to the execut10n of Barto's lease she informed Mr. Dudlext, 

Pres1dent of Dudlext, that Barto could not use the leased prem1ses 

unless it had the use of a spur facility, and Mr. Dudlext showed 

her the spur traCK above referred to and informed her that the 

spur was available to Barto. Soth Mr. Dudlext and Mr. Schiel, 

Presldent of the S & S Lumber Company, subse~uently conf1rmed that 

Barto has a right to use the spur track (see letter attached to 

Exhibit No.1 herein) • 

• ~ officer of S & S Lumber Company testified that Earto 

has a r1ght to use the spur track; that S & S Lumber Company does 
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rail ear unloadlng and mill1ng for Barto; that S & SLumber 

Company delivers the rai1-dellvered lumber from the spur to Barto; 

and that the ear unloadlng, milling and charges for delivery from 

the spur to Barto's premises are 1ncluded in the S & SLumber 

Company charges. Barto can, he sald, plck up the lumber at the 

siding with no extra charge. 

An assistant tra~3port~tion ropresentatlve of the Com-

miss10n testified that he was lnformed by the Southern Pacific 

Company, through its Downey office, that Barto received ra11 

lumber shipments at the Downey Depot team track. 

ConcluSion 

From the evidence pres~nted herein it is at once 

apparent, and we find, that respondent Guer1n must assess and 

collect, ln add1tion to the common carrier rates, the appropriate 

h1ghway carr1er charges for the transportatlon of Bartols forest 

products for the portion of each movement beyond the ra1l head as 
. . 

provlded 1n Item No. 690-H of Mlnimum Rate Tariff ~o. 2, and it 

wlll be so ordered. We further f1nd that respondent Guerin has 

ln the past falled to assess and collect the proper rates as pre­

scr1 bed. by Minimum Rate l'a:r.iff No.2. He v"i11 be order0d to 

assess and collect the pro""er charges for transporta.tion heretc,­

fore performed. for Barto. 

Ra11 rates majr be app11ed to the trucl-tload lumber ship­

ments transported by Guerin for Barto between the team traok or 

s~ur tr~ek po1nts of orlgln set forth ln ZXhlblt No.1 here1n and 

the Downey Depot team track or the S & S Lumber Company slding1 

both of wh1ch are railheads (Item 200-E and Item No. lO-J (h) of 
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Min1mum Bate Tar1ff No.2). The applicable rail rates are 57 cents 

per 100 pounds for rail point de11very in the Downey area, which 

1ncludes the S & S Lumber Company sid1ng, plus a surcharge of 

15 percent (Pacific Southcoast Freight Bureau Tariff No. 48-U, 

Cal. P.U.C. No. 189 of J. P. naynes, Agent, and Item No. X-17S-A of 

Supplement No. 14 to P.S.F.E. Tariff No. 48-U, 1n conjunct1on w1th 

Tariff of Increased Rates and Charges No. X-175-B, Cal. P.U.C. 

No. 176 ot J. p. Haynes, Agent). If either the pOint of origin or 

point of dest1nation is beyond the railhead, highway oarr1er mlnl­

m~~ rates must be added to the ra~l rates for the beyond trans­

portation (Item No. 210-D of Minimum Rate Tariff No.2). All ship­

ments referred to are forest product shipments weighing in excess 

of 30,000 pounds and the truck movement would be less than five 

miles beyond the ra1lhead. Guer1n should, therefore, assess and 

collect, in addition to the ra1l rates, the sum of 7: oents per 

100 pounds (Item No. 690-H of Minimum Rate Tariff No.2). 

The intervener maintains, however, that by virtue of the 

various leas1ng arrangements referred to 1n this opin1on, whereby 

all the ?rem1zes lnvolved are under the same ownership and master 

lease holde~, f~om whOQ, in t~r.nl all the lndustrles located in the 

described area lease their premlses, plus the fact that the 1nter­

vener has the right to the use of the spur, its premises are at a 

railhead and it is entitled to rail spur rates for shlpments 

respondent de11vers to 1ts premises by truck. The arrangements 

between the owners of the prem1ses, the~'master lease holder and 

the sublessees relative to the use of the spur are, of course , 

immater1al as they have nothing to do w1th the rates flxed by 
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this Commission for th~ transportat1on of property,. The 1nter­

vener contends, however3 that all of.' tho leaseholds Situated in 
, -

the herein referred to area constltut~ one point of destination 

(Item lO-J (f) of Minimum Rate Tariff No.2), and hence, inasmuch 

as there is a spur track on the premls·~s of.' tho S & S Lum'ber Company, 

all of the lessees are er.:~ltled to spux' rates for truck deliveries 

at their premises.. The ta.riff provis1oll referred to is clear and 

conoise and will permit of no such oonst.a:'uction. It states that 

tI(a)ll po1nts Within a ungle 1ndustrlC!1 'Plant or rece1ving atea 

Qf on,,: eonC1en!:2e shall i::>e eons1clered. as or.e point of dest1na-

tion .. 11 (Underlining added).. Th.e only consignee 1nvolved here1n 

:'s Barto, anci Barto has only one receiving area wh10h 1s lts 

lumber yard. The spur track 1nvolved 1s not Sartols "po1nt of 

d.estination!! within the mean1ng of Item 10-J (f) of Min1mum 

Rate Tariff NO.2. 

o R 1) E R 
"'-' .... ---

The Commission hav1ng made the forego1ng findings" and 

oased upon said findings, 

IT IS ORDERED:. 

(1) That Daniel V .. Guerin,. doing 'business as Guerin Trans­

portatlon Co., shall lmmediately collect from Ralph E. Barto 

L~'ber Company all undercharges result1ng from the failure of 

said Daniel V. Guerln to charge said Ralph E •. Barto Lumber Company 

for transporta.tion 'beyond the rc.l1he~d." as provid.ed in Item 

No .. 690-H of Minimum Rate Tariff No •. 2,. as set out in the 

opinion herein, and report to the Commission in 1'tlri ting, no't later 

than sixty days after the e:£,fecti ve date of this o:-d.o:-" the .... _._. 

sh:i..pcen'cs involved and the amounts collected .. 
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(2) That, as to all future shipments transported by Daniel 

V. Guerin for Ralph E. Barto Lumber Company, concer.n1ng which 

the prov1sions of Items 200-E and 210-D of r1inimum Bate Tariff 

No.2 are applioab1e, said Daniel V. Guerin shall collect, in 

addltlon to the common carrler rates, the highway carrier rates 

speoified in Item 690-H of Minimum Rate Tariff No.2, for the 

portion of the transportation beyond the railhead. 

The effective date of this order shall oe twenty days 

after the date hereof. 

this 

~ed at San FmnclJlco , California, 

I ~ da.y of ----:,.-:;---..-.;~-....:::-~~----1 1956. 

~/ 

I 
/ 

.... ~ .res.ident 

I 

c lss10ners 


