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Decision No. OGN @ ﬁﬂ@ 9 NAH-

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investligation on the Commission's

own motlion into the rates, opera-

tions, practices and nmethods of Case No. 5701
A. D. RUTHERFORD.

William C, Bricea for the Commissien's staff.

Ja Lane Barbour for the Field Section of the
Commission.

Varne Summers for respondent.

Thils proceeding was instituted, upon the Commission's
own motlion, by the service of an order of investigation upon the
respondent on Deceaber 20, 1955, to determine whether (1) respond-

ent has violated Sectlons 3667, 3668, 3703, 3737 and 5003 of the

Public Utilitles Code; (2) respondent should be ordered to cease

and desist from any or all unlawful operations and practices;
(3) respondent's operating authority, or any part thereof, should

be cancelled or suspended; and (4) to issue any other order or

Tne order recites that respondent, holder of Radial
Highway Common Carrier Permit No. 54-4109, during the year 1953
ond thereafter, while acting in his capacity as a highway permit
carrier: (a) may have charged, demanded, collected or received

for the transportation of property rates or charges less than the
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ainlour rates applicable to such transportation established by
thls Commission, particularly by lMinimum Rate Tariff No, 2 and
Distonce Table No. 4; (v) may have, by means of known false
billing, welght, weighing or report of welght, assisted or per-
zitted certain corporations or persons $o have obtained transporta-
tion for property between points within this State at rates less
than those established by the Commission, particularly by Ninimunm
Rate Tariff No. 2 and Distance Tabvle No. &; (¢) falled to Keep
aceownts, records and memoranda pertaining to the movement of
traffic and receipt or cxpenditure of money in the form prescrided
by the Commission in the Uniform System of Accounts for Class III
carrliers; (d) after service on him by the Commission of Minimum
Rate Tariff No. 2 may have falled to issue shipping documents in
compliance with Item 255 Series of Minimum Rate Tariff No. 2; and

(e) may have falled to file with the Commission & true statement

showlng the gross operating revenue derived from the transportation

of property between points within this State for the second quarter
of 1954, and to pay %to the Commission a fee of one~fourth of one
percent of the correct zmount of such gross operating revenue.

A public hearing was held in Bishop, Californla, on
August 1, 1956, before Examiner Kent C. Rogers, and the matter
was argued and submitted sudject to the filing by respondent,
within ten dayﬁiof a motion to reopen the matter., Cuch a motlonl wme
wac not filed. ,fhe respondent presented no evidence at the hearing.
The recpondent having presented no proof to the contrary, we will

take judicial notice that the records of thils Commission show that

Highway Carriers' Tariff No. 2 (now Minimum Rate Tariff No, 2) and
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amendments and supplements thereteo, Distance Table No. & and
amendments thereto, and the Uniform System of Accounts for
Class III moter ecarriers of persons and property were served on
recpondent A. D. Rutherford in conformance with Seetion 3737 of
the Public Utilitles Code of California.

Exhibits Nos. 1 through 10 consist, in each instance,
of elther a freight bill and & bill of lading or a freight bLll
und o welpht certiflente. The respondent stipulated that he had
recelved payment for the carriage of each of the shipments repre-

sented by the saild exhidits (Exhibit No. 1&).

Exnibits hos, L, 2, 5 and 6 show that respondent failed

to Incert required data in his frelght bills (Item 255 Series,
Minimum Rate Tariff No. 2). In Exhidits Nos. 1, 5 and 6 no
pointan of origin or dectinution are shown, and in Exhibit No. 2
the polnts of origin and destinavion are reversed. Exhibits

Noz. 1lla, 11lb, llec, 12 and 13 are public welghmacter weight
certificates reflecting shipments handled by respondent.  Cone
cernlng Exhilbits Nes. lla, 1lb and llc, @ member of the Commission
staff testified he checked respondent's freight bills and found
no freight bllls covering the shipments. Respondent informed
the witness that the amounts of the freight charges were deducted
from the nmount reopondent owed the ohipper for & commodlity.
Concerning the shipments reflected by Exhibits Nos. 12 and 13,
the exnibits reflect that respondent drove the truck transporting

the chipments which were carried from Loz Angeles to Bishop and

Lone Pine, respectively. It i:s apparent, and we f£ind, that
reupondsnt transported the shipments reflected by the above-

referred to exhibits for compensation, and it oppears, and we
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find, that he 1ssued no shipping documents therefor, as required
by Item 255 Series of Minimum Rate Tariff No, 2. We find and
conclude that the foregoing omissions constitute vielations by
respondent of Section 3737 of the Pudblic Utilitles Code.

Exhibits Nos. 1, 2, &%, 5, 7, 8 and 10, in each 1lnstance,
consist of a bill of lading of the Lloyd A. Fry Roofing Company
in Compton, California, and one of respondent's freight dills.
Exhibits Nos. 6 and 9 each consist of a public welghmaster
welght certificate and one of respondent's freight bills. All
of the shipments were transported for the Copeland Lumber Company.
In each of Zxhibits Nes., 1, 2, &, 5, 7, 8 and 10 the welght
reflected on the freight d1ll 4s approximately one-half of the
weight reflected on the dbill of lading, and in several instances
1t 15 exactly one-half the weight shown on the bill of lading.
In Exhibits Nos, 6 and 9 the welights on the Irelght bllls are
exactly one-half the weight shown on the welght certificate.

A staff witness testified, concerning Exhibits Nes. 1, 2, &, 5,
7, 8 and 10, that he examined all of respondent's freight bdllls
for the period from November 1953 to January 1954, dboth months
inelusive, and all of the Lloyd A. Fry Rooring'Company's bills
of lading for the same perlod, and that the two ltems comprising
each of the listed exhibits were the only frelght bills and dbllls
of lading thut matched as to the commodities, drivers, dates,
and destinations. Concerning Zxhibit No, 6, the welght cer-
tificate number 1s shown on the freight bdill, the date, destina-
tion, and origin, and the driver are the same on each docuzent.
Concerning Exhlbit No. 9, the date, commodity, origin and

destination, and driver are the same on each document. It 1s
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a reasonable inference, in the absence of explanatlon by the
respondent, and we find, that the welight of each shipment
reflected by the above-referred to exhibits was approximately
double the weight for the tramsportation of which respondent
charged the Copeland Luzber Company, the company for which the
transportation was performed, and 4t 15 a reasonadle inference,
from the fact that respondent falled to explain the discrepancy,
and we find, that respondent knew of the incorrect welght. The
Commiscsion finds and concludes that in each of the instances
referred to avove there was a violation by respondent of
Section 3668 of the Public Utilities Code.

Exhibit No. 15 1s a document prepared by a Publle
Utilities Commission rate expert, and referc to fourteen separate
shipments. The attorney for the respondent stipulated that if

the staff rate expert were to testify he would testify in sub-

stance the same as set forth in Exhidit No. 15. Ten of the

shipments reflected in Exhidit No, 15 are the ten shipments
reflected in Exhidits Nos. 1 to 10 herein, concerning which,
wlth the exceptlon of the EZXhibdit No. 3 shipment, we have hereln-
before found that the respondent knowingly set forth false
weights in his freight dills in vioclation of Section 3668 of the
Public Utilitles Code. we will take Judicizl notice of the
appropriate ninimum rates, welgnts, classifications, and
mileages, as:shown in Minimum Rate Tariff No. 2, Western
Classification No, 75, Cal. P.U.C. W.C. No. 8 of George Dumas,
Agent, and Distance Table No. 4. Upon the evidence of record
and the matters of which we take judiclal notice as heretofore

stated, 1t appears, and we find, that respondent has collected
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and received for the transportation of the shipments set forth in
Exhidit No. 15 (except the shipment reflected on page 3), rates
or charges less than the minimun rates or charges applicable to
such transportation, in vioclation of Section 3667 of the Pudblic
Utilitles Code.

The respondent stipulated that as of Mzy 12, 1954, his
books of account were not being Kept in the manmner and form re-
quired in the appropriate Uniform System of Accounts for MNotor
Carrlers as prescribed by this Commission. A staflf witness
stated that about the only thing respondent's books showed was
the quarterly revenue. The witness testiflied further that he had
pointed out to respondent the deficlencles in his books on four
separate occaslons between May 12, 1954 and January 1955. The
report of respondent's quarterly revenue 1s not in conforzance
with the Uniform System of Accounts of elther Class I, II or III
motor carrlers, as prescribed by this Commission. The Commission
has the authority %o prescribe the form of accbunts (Section
3703 of the Publiec Utilities Code) and in the absence of evidence
to the contrary 1s presumed ¢o have served a copy thereof on
the respondent. The Comaission fipds and concludes that
respondent has falled to'comply with the appropriate Uniform
System of Accounts, as prescribed by this Commission, in viela-

tion of Section 3737 of the Public Utilities Code.

Respondent 1s also charged with falling to file 2 true

statement of gross operating revenue for the second quarter of
1954, and of falling to pay the correct fee thereon, in violation
of Sectlon 5003 of the Fudblic Utilitles Code. There is nothing
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in the record hereirn to show the amount due urder Section 5003,
or the amount pald, if any, pursuant to that section. Inasmuch
as 1t 1s possible that the respondent pald the correct fee re—
quired by Section 5003, regardless of the fact that the record
shows conclusively that respondent has, in several instances,
cherged and collected less than the minimum rates prescribed dy
this Commlssion, the charge of violation of Section 5003 of the
Public Utilities Code will be dismissed.

Froam the record herein 1t is clear that respondent
wilfully violated the law by means of known false billing. It
alco appears probable that the shipper Copeland Lumber Company
or J. W. Copeland knew that the respondent was violating the law
by means of false billing. The remalning charges we have herein
found to b%e true are less flagrant, but are nevertheless viola-
tions of the law.,

Respondent will be ordered to collect forthwith all
undercharges resulting from the transportation of property for
compensation pursuant to authority from this Commission, to
henceforth issue shipping documents in compliance with Item 255
Series of Minlmum Rate Tariff No, 2, and to henceforth Keep his
accounts in conformance with the appropriate system of accounts
for motor carriers of property as preseribed by this Commission.
In addition, respondent's operating authority will be suspended

for a period of thirty days.

A public hearing having been held in the above-entitled

and numbered proceeding, the matter having been submitted for
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declslon, the Commission now being fully advised and basing 1ts

order upon the findings and conclusions contained in the fore-

goling opinion,
IT IZ ORDERED:

(1) That A. D. Rutherford 1is directed, within twenty days
after the effective date of this order:

(a) To institute amd diligently prosecute
proceedings to collect the amounts
indicated upon Appendix A attached
hereto from J. W. Copeland and/or
Copeland Luaber Company.

(b) To notify the Commission inm writing
upon the consummation of said
collections.

(2) That in the event the charges to be collected, as pro-
vided in paragraph (1) of thic order, or any part thereof, remain
uncellected sixXty days after the effective date of this order,

A. D. Rutherford shall submit to the Commission, on Monday of
each week, a report cpecifying the action taken to collect said
charges and the results of said action, until said charges have
been pald in full or until further order of this Cozmission.

(3) That 4. D. Rutherford shall henceforth issue all
shipping docuzents in strict compliance with Item 255 Serles of
Minimue Rate Tariff No. 2.

(4)  That 4. D, Rutherford shall forthwith prepare and
nereafter maintain a set of books and records inm strict conformity
with the appropriate Uniform 3ystem of Accounts for Motor Carriers
of Property 2s prescribed by this Comzmission, and shall at 2ll

times keep sald books and records available for inspection by &

qualified officer or employee of this Coamlssion.
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(5) That Radlal Highway Common Carrier Permit No. 54-4109,
held by A. D. Rutherford, and all amendxents thereto, be, and they
hereby are, suspended for a periloed of thirty consecutive days
commencing wlith the effective date of this order.

(6) The seeretary is heredy directed to cause personal
service of a certified copy of this decision to be made upon
A. D, Rutherford, and thls.deciszon shall become effective on
the 20th day after the date of such service.

Dated at San Franciscd , Californla,
thrs _ I aay of —— NOVEMBER , 1956.

Commissioners

Co:minnionnr.fé. A ;

not participate 1 tha d“po....tion of
t8is procuceding.
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APPENDIX A

Freight Bill Correct Anount Amount to

No., Chaxpe Collected be Collected

08110 ¥ 90.00 ¢ 61.25 b 28.75
08111 80.00 28.00 52.00
08059 40,00 16.00 25,00
08140 47,20 15.00 32.20
08139 72.00 30.97 41.03
08162 110,14 70.60 39.5%
08164 80.75 37.70 43.05
08172 74,25 36,00
08185 72.00 32.55
08306 24.53 12.75
08264 124,00 72,48
08281 81.00 45,00
08285 18.06 10.50

Total to be Collected




