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o PIN ION --- .... -.- .... -

This proceeding was instituted, upon the Commission's 

own motion, by the service of an order of investigation upon the 

respondent on December 20, 1955, to determlne whether (1) respond

ent has violated Sections 3667, 3668, 3703, 3737 and 5003 of the 

Public Utilities Code; (2) respondent should be ordered to cease 

~d desist ~rom any or all ~~awtul operations and practices; 

(3) respondent's operating authority, or any part thereof, should 

be cancelled or suspended; and (4) to issue anY other order or 

orders. 

The order reCites that respondent, holder of Radial 

Highway Common Carrier Permit No. ,54_4109, dur1ng the year 19.53 

ond thereafter, while act1ng in his ca.pacity as a highw3.y permit 

carrier: (a) may have charged~ demanded, collected or received 

for the transportation of property rates or charges less than the 
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t:linimum rates applic8.ble to suoh transportation established by 

this Commission, particularly by Mir.imum Rate Tariff No.2 and 

Dlst::moe TaQle No.4; (b) mo.y h~"'e, by mean::: of known fal~e 

bill1ng, weight, weighing or report of weight, assinted or ~er

~itted certain corporations or persons to have obt&ined transporta

tton for property between pOints within thie State at rates less 

than those established by the Coomlss10n, particularly by Minimum 

P~te T~rlff No. Z an~ Dlstance Table No.4; (c) failed to keep 

aocount:::, reoords and memoranda pertaining to the movement of 

traffic and receipt or expenditure of ~oney in the form prescribed 

by the Commis~lon in the Uniform System of Aooounts for Clace III 

oarriers; (d) after servioe on him by the Commission of Minimum 

Rate Tariff No.2 may have failed to issue ship,ing documents in 

oomplianoe with Item 255 Series of ~!1nimum Rate Tariff No.2; and 

(e) may ha.ve falled to file with the Commission a true sta.teQent 

3howing the gross operating revenue derived from the transportation 

of property between points within thiS State for the second quarter 

of 1954, and to pay to the Commission a fcc of one-fourth of one 

percent of the correct aQount of such gross operat1ng revenue~ 

A publio hearing was held ~n Bishop, C~lifornla, on 

August 1, 1956, before Examiner Kent c. Roger~, and the matter 

W::l.$ argued a.nd. ::ubmi tted. cu'oject to the filins by respondent, 

within ten ~ays,of a motlon to reopen the matter. Such a motlor. ----

wa~ not filed. The reopondent presented no evidence at the hearlng. 

The recpondent havlng presented no proof to the contrary, we will 

take jud1eial notlce that the records of thls Commission show that 

Hlghway Carriers r Tariff No. 2 (now Mir.J.:num Rate Tariff No.2) 3...'"lc. 
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amendments and oupp1ements thereto, Distance Table No.4 and 

~mendment~ thereto, &nd the Uniform System of Accounts for 

Cl~~B III moter o~rrlero of poroonc and property were served on 

reopondent A. O. Rutherford in eonformance with Section 3?3? of 

the PubliC Uti11tiec Code of Callfornla. 

Exhlblts Nos. 1 through 10 consist, in e&ch instance, 

of el th"!r ,::J, frelght bill and. ~ bill of 1ad1ng or a fre1ght bill 

I;.nd /J, wOle:ht cljrtlflcf.lte. The respondent stipulated. that he had 

recelved payment for the earrlage of ~~ch of the shlpments repre

~ented by the sa1d eXhibits (EXhibit No. 14). 

Exhiblts I~oc. 1, 2, 5 e.~ 6 show that rocpondent failed 

to lncert required ~ta ln hiS freight bills (Item 255 Sorlee, ~. 

Minlmum Rate Tariff No.2). In Exhibits Nos. 1, 5 and 6 no 

polnt~ of orig1n or doctlr~tlon ~re shown, and ln Exhlbit No.2 

tho polnt~ of origin and dectlnu~lon arc reversed. Exhlblts 

Noo. lla, 11'0, 11c, 12 and 13 are pub11c weighmaster weight 

certificates reflectlng shipments hnndled by recpondent. Con-

corning Exhibits Nos. 11a, llb and llc, a member of the Commission 

staff te~tifled he checked respondentts freight bills and found 

no freight 0111s cover1ng the shipments. Respondent informed 

the wltne3: that the amountc of the frelght chargee were deducted 

from th~ nmount reapondont owed the onlpper for Q commo~lty. 

Concerning the shipments ref1ect"a by E,xhl b1 to I~oG. 12 and 13, 

the exhlo1ts reflect that respondent d.rove the truck transporting 

the chlpments whlch were earr1ed from Loe Angeles to Blshop and 

Lone ~lne, re~poctlvely. It 1s apparent, and we f1nd, that 

re:..1pond...,nt trnncportod. tho chlpmontc reflected by the abovo

referred to exhlbit~ f~r eomp~noutlon, and lt oppeara, ~d wo 
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I 
f1nd, that he 1ssued no shipp1ng documents therefor, as requ1red 

by Item 255 Ser1es of Minimum Rate Tar1ff };o. 2. :'le f1nd and 

conclude that the forego1ng om1ss1ons const1tute v101ations by 

respondent of Sect10n ;737 of the Public Utilities Code. 

Exhibits Nos. 1, 2, 4, 5, 7, 8 and 10, in each instance, 

conslct of a bill of lading of the Lloyd A. Fry Roofing Company 

in Compton, California, and one of respondent's freight b111s. 

Exhibits Nos. 6 ~~d 9 each consist of a publiC weighmaster 

weight certificate and one of respondent's freight bills. All 

of the shipments were transported for the Copeland Lumber Company. 

In each of Exhibits :~os. 1, 2, 4, 5, 7, 8 a."ld 10 the we1ght 

reflected on the fre1ght b111 1s approx1mat~lY one-half of the 

we1ght reflected on the bill of lading, and in several instances 

it is exactly one-half the weight shown on the bill of lading. 

In Exhibits Nos. 6 and 9 the weights on the freight ~lllS are 

exactly one-half the weight shown on the weight cert1f1cate. 

A staff witness testified, concerr.lng Exhibits Nos. 1, 2, 4, 5, 

7~ 8 and 10, that he examined all of respondentts freight bills 

for the period from November 195; to January 19~, both months 

incluslve, and all of the Lloyd A. Fry Boof1ng Company!s bills 

of lad1ng for the same period, and that the two items compr1sing 

each of the listed exhibits were the only freight oll1s and oills 

of lading t~t matched as to the commodities, drivers, dates, 

and destinations. Concerning Exhibit No. 6, the weight cer

t1flcate number is sho~n on the fre13ht bill, the date, destina

tion, and origin, and the driver are the same on each document. 

Concerning Exhibit No'. 91 the date, COOlQod1 ty, orig1n and 

destination, and driver are the same on each document. It 1s 
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a re~sonable inference, in the absence of expl~tlon by the 

respondent, and we find, that the weight of each shipment 

reflected by the above-referred to exhibits was approximately 

double the weight for the transportation of which respondent 

charged the Copeland Lumber Company, the company for whlch the 

transportatlon waz performed, and lt ls a reasonable inference, 

from the fact that respondent fal1ed to explain the discrepancy, 

and we find, that respondent knew of the incorrect we1ght. The 

Commlzsion finds and concludes that in each of the instances 

referred to a~ove there was a violation by respondent of 

Section 3668 of the Public Utll1tles Code. 

EXhibit No. 15 is a document prepared by a PubliC 

Utili ties CommisSion rate expert, and refers to j;ourteen separate 

shipments. The attorney for the respondent stipulated that if 

the staff rate expert were to testify he would testify in sub

stance the same as set forth in Exhibit No. 15. Ten of the 

ship~ents reflected in Exhlbit No. 15 are the ten shipments 

reflected in Exhibits Nos. 1 to 10 herein, concerning which, 

with the exception of the Exhiblt NO.3 shipment, we have herein

before found that the respondent knowingly set forth false 

weights in his freight bills in violation of Section 3668 of the 

PubliC Util1ties Code. tie will take judicial notice of the 

appropriate min1mum rates, weights, classificatlons, and 

mileages, as; shown in Minimum Rate Tariff No.2, Western 

C1asslfic~t1on No. 75, cal. F.U.C. w.e. No.8 of George Dumas, 

Agent, and Distance Table No.4. Upon the eVidence o~ record 

ond the matters of which we take judicial notice as heretofore 

stated, it appears, and we find, that respondent has collected 
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and received for the transportation of the shipments set forth in 

Exhibit No. 15 (except the shipment reflected on page 3), rates 

or charges less than the min1mum rates or charges applioable to 

such transportation, 1n v1olat1on of Seotion 3667 of the Public 

Uti1it1e~ Code. 

The respondent stipulated that as of May 12, 1954 , his 

books of account were not be1ng kept in the ~anner and form re

quired in the appropriate Uniform System of Acoounts for Motor 

Carriers as prescribed by this Commission. A staff witness 

stated that about the only thing respondentts books showed was 

the q~rterly revenue. The witness testified further that he had 

pointed out to respondent the defic1encies 1n his books on four 

separate occasion~ between May 12, 1954 and January 1955. The 

report of respondentts quarterly revenue is not in conformance 

with the Uniform System of Accounts of either Class I, II or III 

motor carrlers, as prescribed by th1s Commission. The Commission 

has the author1ty to prescribe the form of aocounts (Seotion 

3703 of the Public Uti11t1es Cod~ and In the ~~sence of eVidenoe 

to the contrary is presumed to have served a copy thereof on 

the respondent. The Comc1ss1on f1nds ~~d concludes that 

respondent has fa1led to comply with the appropriate Uniform 

System of ACCOunt3, as ~rescribed by this CommiSSion, ~n v101a

tlon of Section 3737 of the Pub11c Ut111t1es Code. 

Respondent 1s also oharged with fal11ng to file a true 

statement of gross operating revenue for the second ~uarter of 

1954, and of ,falling to pay the correct feo thereon, 1n violat1on 

of Section 5003 of the Public Utilities Code. There 1S noth1ng 
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~n the record here1n to show the amount due UIlder Section 5003, 

or the amount paid, 1f ar~7 pursuant to that ~iect1on. Inasmuch 

as it is Possible that the respondent paid the correet fee re-

qulred by Section 500J, regardless of the fact that the record 

shows conclusively that respondent has, in several instances, 

charged and collected less than the minimum rates prescr1bed by 

th1s Comm1031~n, the charge of vlolatlon of Sectlon SOO; of the 

Publlc Utll1tles Code w1ll be dlsmissed. 

Prom the record hereln lt is clear that respondent 

wllfully Violated the law by means of known false billing. It 

aleo appears probable that the shipper Copeland Lumber Company 

or J. W. Copeland knew that the respondent was violating the law 

by means of false bill1ng. The remaining charges we have herein 

found to be true are less flagrant, but are nevertheless vlola

tions of the law. 

Respondent will be ordered to collect forthwith all 

undercharges resulting from the transportat.1on of property for 

compensation pursuant to authority from this Commlssion, to 

henceforth issue ship~lng documents ln compllance wlth Item 2S5 

Series of Mlnimum Rate Tariff No.2, and to henceforth keep his 

accounts ln conformance W1th the appropr1ate sy~tem of accoun~s 

for motor carriers of property as prescrlbed by th1s Comm1ssion. 

In addltion, respondentts operatlng authority will be suspended 

for a period of thirty days. 

QEQ~li 

A public hearing haVing been held in the above-entltled 

and numbered proceeding, the matter haVing been submitted for 
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decision, the Commission now being fully advised and basing its 

order upon the flndings and conolusions contained in the fo:re-

going oplnion, 

IT I3 ORDESED: 

(1) That A. D. Rutherford is dlrected, within twenty days 

after the effective date of this order: 

(a) To institute and diligently pros~cute 
proceedir~s to collect the amounts 
indicated upon Appendix A attached 
hereto from J. w. Copeland and/or 
Copeland Lumber Company. 

(0) To notlfy the CO~lsslon in writing 
upon the conoummation of sald 
collections. 

(2) That in the event the charges to be collected, as pro

vided in paragraph (1) of this order, or any part thereof, remain 

uncollected sixty days after the effective date of this order, 

A. D. Rutherford shull submlt to the Commlssion, on Monday of 

each week, a report specifYing the action taken to collect said 

charges and the results of said action, until said charges have 

been paid in full or until further order of this Commission. 

(;) That A. D. Rutherford shall henceforth issue all 

shippir~ documents in strict compliance with Item 2SS Series of 

Minimum ~te ~~rlff No.2. 

(4) That A. D. Rutherford shall forthwlth pre~re and 

hereafter maintain a set of books and records in strict conformity 

~llth the appropriate Unlform 3yste~ of Accounts for Motor Carrler~ 

of Property as prescrlbed by thiS CoC:ission, and shall at all 

timec keep said books and record: aV$11able for inspection by a 

quolifled offlcer or employee of this Comm1ssion. 
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(5) Ihat Radial Highway Common Carrler Permlt No. 54-4l09, 

held by A. D. Rutherford, and all amendments thereto, be, and they 

hereby are, suspended for a perlQd of thlrty consecutive days 

commencing With the effective date of th1s order. 

(6) The secretary 1s hereby directed to cause personal 

serv1ce of a certified copy of this decision to be made upon 

A. D. Rutherford, and this decision shall become effect1ve on 

the 20th day after the date of such serv1ce. 

this 

Dated at _____________ ~~·~~~~c~~O ____________ 1 Californl3, 
ze.. ~) - day of' 

Comm1ss1oners 

Co,::;mln~!(j~"r.-d... .. . .. ~ did 
no~ p~rtlctp~tc 1. no di~po~ltion of 
t~1: ~roc~odlnc. 
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APPENDIX A 

Freight Bill Correct Amount Amount to 
No. Charge Collected be Collected 

08110 .'. 90.00 • 61.25 t .. 28.75 >;II 'ii> .... 
08111 80.00 28.00 52 •. 00 
08059 40.00 16.00 24.00 
08140 47.20 15.00 32.20 
081;9 72.00 :30.97 4l.03 
08162 110.l4- 70.60 39.:;4-
08164 80.75 :37.70 43 .. 05 
08172 74.25 :36 .. 00 :38.25 
08185 72.00 32.55 39.45 
08:306 24 • .5:3 12.7.5 11 .. 78 
08264 124.00 72.48 51.52 
08281 81.00 4.5.00 36.00 
08285 18.06 10.50 2.52 

Total to be Collected 
,~ 

~ 445.1; 


