Doctsion No.___ 54286

BEFORE THE PUBLIC UTILfT ES COMUISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's

own motlon Into the rates, operations, Case No. 5700
practices and mothods of EAYDEN W.

CHURCE.

Cyril 1. Saroven, Cornission stalf attorney.

Stevhen lioneleone, for respondent.

Z. 0. Blaclmens for California Duap Truclk Owners
Assoclation, interested party.

INTERIM OPINION

S

The Order Instituting Investization horein, served on
the reszpondent Hayden . Church on December 1, 1955, recites
that respoﬁdent is the holder of Radisl Highwaﬁ Common Carrier
Pernlt No. 19-L1578 and City Carrier Permit No. 19-L1579; taat
it appears that respondent may have violated, or may be violating,
the provisions of Item 9l of Minimum Rate Tamiss ¥o. 7, or other
provisions of seid tariff, in that during the year 1953 and
therealter said respondent,.while acting In the capacisty of an
overlying carrier, may have employed undorlying carriors (sub-
haulers) at hourly »ates to Sransport materials in dump trucks,
while azgessing the shipner zorme rates (on weight basis) for
such transéortation, and mey have made payment <o zald wnder-
lying carriers (suwdbhaulers) Zn less than 95% of the applicable

cnargos as »rovided rof in Ttem 9L as aforesaid, and may thus




have been In violation of said tariff and of the provisions of
the Public Utilities Code; that 1t further aprpears that ros-
pondent, while acting as an overlying carrier, may have pald
the underlying carriers (subhaulers) less then 95% of the ap-
plicable rates as proﬁided In Itex 9L of Minimum Rate Tariff
No. 7 for the transportation ol materials In dump trucks by
withholding from such underlying carriers six cents per ton on
the basis of so-called "skiploader rental agreements,” in vio-
lation'of Minimum Rate Teriff Wo. 7; and that 4t further appears
that respondent, while acting ac a shipper, may have secured and
may be securing dump truck transportation from carriers at less
than the applicable minimum rates as nrovided in Minimum Rate
Tariliff No. 7, In violation of said tariff and of the Provisions
of the Public Utilitles Code. On the foregoing allegetions the
Commission Instituted an Investigation Into the rates, operations,
practices and methods of respondent to determine:
(1} Whether respondent has violated, or is violating

any of the provisions of Minimum Rate Teriff

No. 7, and more speciffically Item 9L of said

tarif{l, In that sald respondent msy have paid

and may be paying the underlying carriers less

than 954 of the applicabdble charges.

(2) Whether respondent, as shinmer, hasc obtained
transportation at less than the minirmum rates
as provided In Minimum Rate Tariff No. 7, and

in violation of the provisions of the Public
Utllities Code.

(3) Whether sald respondent should be ordered to
comply with the rules and regulations regard-
Ing rayment to underlying carriers contained
In linimam Rate Tariff No. 7.




Co 5700 - MB

whether respondent should be ordered %o ceaso
and desist from any or all unlawful oderations
and practices.

(5) Whother any or all of the operating authority
ol respondent should be cancelled, rovoked
or suspended.

(6) Whether to fssue any other order or orders that
nay be lawlul in the premises.

A pudblic hearing on this matter was held in Los Angeles
before Commissioner Rex Hardy and Examiner Xent C. Rogers on
hugust 8, 1956. At the opening of the hearing & stipwlation was
entered Inte between the parties, upon wﬁich tho matter was sube
mitted subjJect to the filing by the parties of points and authori-
tles in support of their respective positions. The last of these
points and authorities was f£iled by the stalf attorney on October
10, 1956. All points 2nd authorities have been.considered and the
matter iz ready for deciszion.

The records of this Commission show that respondent

holds Radlal Highway Common Carrier Permit No. 19-41578, first

1ssued on iay 15, 1950, and City Carrier Permit No. 19-L1579,
first Lssued on June 27, 1950.

At the heering the parties Introduced by stipulotion
a rate exhibit as Exhibit ﬁo. L. The stipuletion entered into
1s as follows:

"It 13 desired by all partlies that the Commission rule
on the legality orvan overlying carrior assessing and collecting
zone rates and paying subhaulers 95 percent of the hourly rato
as established in Minimum Rate Tariff No. 7.

"It 1s stipulated that respondent did in fact pursue
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thiz practice with respect vo those carriers £z shown Iin Exhidblt
No. 1, Part I. |

"It 1s desired by all the parties that the Commission
rule on the legality of an overlying carrier deducting a six
cents per ton charge In additlion to the normal Tive percent de-
duction authorized by Item 9l of Minimum Rate Tariff ¥o. 7 as
rental for the services of a cskiploader furnished vy an overlying
carrier which was made available to the subhaulers for the purnose
of relocding the stockpiled matericl for the alleged convenience
of the subhaulers.

"Whether or not recpondent had a right to deduct from
subhaulors In addition to five percent deduction authorized Iin
Item 9L of Minimum Rﬁto Tarilf No. 7 for rental of a skiploader
for thoir alleged convenience in dumping at the joﬁ site 13 the
quostion thet the parties desire rosolved.

"This practice is exomplilied by Part II of Exhibit

"It is stipulated in reference to Part III of Exhibit
No. 1 (LZ.e., the Anza Street paving job) that the respendent
acceprts the statement of under-payments therein speciflied as

correct and will pay to the respective carriers involved the

sald under-payments withain thirty deys from this date.
\

"Respondont will promptly furnish the Commission rocord
prool of such remittances.

"It 15 agreed that the rate oxhibit filed herein as
Exhidit No. 1 correctly sets forth the alleged undor-payments

and thet respondent will pay samo when and in the event the
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Commission orders payment thereol, subject to the reservation
heroinaftor set forth.

"It 45 further stipulated that this exhiblit 1s not
Iintended to constitute any other wnder~paymonts, if eny, other
than those stated therein but that a determination of othor vio-
latlions, I any, must be based upon the Commission's finding
relative to tariflf violations, if any, and after completion of
an audit by respondent of ris “ransportation operations sub-
sequent to July 31, 1953.

"It i3 agreed that In the event the Commission finds
the practices described hereln cre in violation of the Commis-
sion's Minimum Rate Tariff Wo. 7, respondent will diligently
commence an audit of his transportation operations subﬁequent
to July 31, 1953 and within 30 days commencoe monthly progress
reports to the Secretary of the Commission regarding that audis.

"It 1z agreed that in the foregoing stipulatlion res-

pondont reserves any andéd ell legal rights of any nature whatso-

ever, including the right of avpeal, If any, oxcept as %o evi-
dentiary mattor contained in Exhibit No. 1."

Reswondent as shivper obtaining transnortation
at less than the lLinimum rates as »rovided in

Minimum Rate Tariff No. 7, and in violation of
the wroviszsions of the rFublic Utilities Code.

Part 3 of Exhidit No. 1 herein chows that during the
period from iloy 1, 1954, to June 1L, 1954, both days inclusive,
respondent as shinper had shipments transported for whi;h he
paié 51,3L2.0L loss than the minimum charges proscribed by this

Comnission. The respondent stipulated, as hereinbefore set foxth,
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thet this stetoment of undercharges 1s correct anéd that he will

pay Tho respective carriers named in the oxhibit the undercharges
within thirty days after August 8, 1956. An order will be made
in conformance with this poriion of the stipulation.

Paving underlying carriors of 954 of the
hourly ratos and agseasing and collectinge
rone rates Lrom the thinners,

The parties stipulated that respondent, sz overlying
carrlor, has boen assessing and collecting zone rates and paying
subhaulers 95% of the hourly rates as established in Minimum
Rate Tariff No. 7. Part 1l of Zxhibit No. 1 shows that for the
month of July 1952 payments %o subhaulers at the hourly rates
totaled $745.56 less than the payments would have beon if they
had been paid at the zone rates.

ten Sl Serlec of Ninimum Rate Tariff No. 7, in effect
in July 1953, and subsequontly, nrovides as follows:
"Chargos paid by an overlying carrier %o an
underlying carrier and collected by the latter
carrier from tho former for tho sorvico of said
undorlying carrier shall not be lees than 95
porcont of the charges apnplicable under the
minizram rates prescribed by thisz tarifl."
(Note: Since July 10, 1956, the gross rovenue
taxes applicable and required %o be paid by
the overlying carricr are deducted prior %o
the payment to the underlying carrier - Item
9L-2).

Sectlon No. 2 of Minimum Rate Tariff No. 7 sets forth
distance rates. Both the Original Page & in offect in July,
1953, and First Revised Page 6, Presently in effect, provide as
follows:

"Rates in this sectlion will not apply to transe
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portation of commodities from Production Areas
to Delivory Zones for which rates are gpoecli-
ffcally provided in Section No. 3.

"Rates In this section will neot apply where
notice 1s given to the carrier of the shinperts

intentlon to chip undor the hourly rates shown
in Section No. L."

Section No. 3 of Minimum Rate Tariff No. 7 zets Torth
rates Irom production areas +o delivery zones, 1. e. zone rates.
Both the Original Page 10 in effect fa July 1953, and First Re~
vised Page 10 presently in effoct nrovide as follows:

"Rates in Section No. 2 will not anoly to
trangportation of commodities from Production
Aroas to Delivery Zones for which rates are
spocifically provided in this sectlon.

"Rates In this section will not apply where
notice is given to the carrier of the shipperts
intention to shin under tho hourly rates shown
in Sectlon No. J."

.(Note: No question concerning the giving of
notice as adbove stated 1z involved herein).

Section No. L, of Minimum Rate Tariff No. 7 sets forth
hourly rates. The First Revised Page 39 in effect in July 1953,

provicded as follows:

"Rates in this section for transportation within
Southern Territory will apply only when notice

i3 given to the carrier, before the transportation
commences, of the shippers' intention to ship under
such ratec. When such notice is given, rates in
Sections Nos. 2 and 3 will not apply.”

(Note: Third revised page 329 prozently in effect
specilies a "notlice in writing.")

It 1z obvious from the plain language of lUinimum Rate
Tariff LWo. 7 that the carrier doos not have his echo’ce of rates.
I7, az In the instant case, the shipment 4s in the

Seuthern Territory and is betwsoen a »roduction area and a
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delivery zonoe, the carrier, in the cbsence of & notice by the
shisnor of his intentlion to shis under hourly rates, rust assess

tho zono rates. He has no choice in the matter and the Section

3 rates are the chargos annlicable to the movemenv.

tom 9l Series of the tariff provides that the over-
lying carrior must pay the wnderlying carrier "955 of the charges
applicable under the minimum rates prescribed by this tgriff."
mis Lo plain language. It means that the overlying carrior must
pay the uwnderlying carrier 95% of the minimum charges the over-
lying carrior collects pursuant to the applicable portion of the
tariff. If this wero not so the word "apnlicable" would have no
neaning, and each word of the tariff srovision must Do cénsidered
in dotermining .the .elffect thereof.
We find and conclucde that the rospondent as an overa-
lying carrier may not, »ursuant to llinimum Rate Tarifl No. 7,
cssess and collect zone rates from the chipper and vay his cub-
heulers 955 of the hourly rate, and that such practice iz a vio-
lation of Item Sl Series of s21d tariff. Respondent will be re-
quired %o reimburse the stbhaulers lizted £n Part I of Exhibit
. Voo 1 In tho amounts zet forth in Anpendix A heroein.

May the »esnondent deduct from subhoulers in

acdition to the Tive nercent deduction authorized

by Item 9L Series of iinimum Rate Tarif!l fio. 7.

a eharge of six centa ver ton for rontal of 2

skiplonder for tholir allezed convenisance Iin dumming
at the ‘ob site?

Part 2 of BEzhibit No. 1 shows that recspondent, during
the monthc of May and June 195L., deducted from the amounts he

pald L£ive subhaulers a total of $822.81 for the rental of a
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skiploader, TFron the wording of the heretofore relerred to
stinulation i1t appears that these deductions arose from the fact
that the respondent made avalilable to the subhaulers a skiploader
for the purpose of reloading stockpiled material, chargel them 34
cents per ton Tor this service, and deducted the amount duwe under
this arrangement when paying the subhaulers the 95% of the minisum
rates due then.
In his "points and authorities" respondent asks the
Commission to make three assuxmptions: (1) that the charge of
six cents per ton was a reasonsble charge for the skiplcader;
(2) that the said amount was agreed upon by the overlying carrier
and subhaulars; and (3) that it was furnished to the subhaulers
for their convenience. These facts, 1f they are facts, are not
before the Commission. We are only concerned with the question
ol whether or not the respondent may offset the amounts he must
pay to subhaulers with amounts the subhaulers owe him.
Iter L7-B of Minimuz Rate Tariff No. 7 provides as
follows:
"Rates or accessorial charges shall not be
quoted or assessed by carriers based uporn &
uit of measurement different from that in
which the minimun rates and charges In this
teriff are stated.”
All rates and charges in UMinirum Rate Tariff No. 7 are
set forth In cents per fon (Sections 2 and 3) or cents per hour

(Section L).
Ttem Ol Series of MNinimum Rate Tariff No. 7 provides

that charges pald by any overlying carrier to an underlying

carrier and collected by the latter carrier from the former for




the service of said underlying carrier shall be not less then
95% of the charges applicable under the minmimum pates prescribed

In this tariff.

It Ls thus gpparent shat 21l Payments by & salpper %o

the carrier must bYe %n cash, and the payuent vo the underlying
corrier must alse be in cash. If the respondent is to be per-
mitted to offset the required cach payment by a dobt over which
this Commission has no control it is obvious thaet “he respondent
is thus enabled %o defeat %he purpose of the tariflf in requiring
the payment of 95% of the rates to the underlying carrier. The
alleged offset here involved Zs not within our Jurisdiction. Ve
fihd and conclude that the respondent 2ay not deduct from pay-
ments due to subhaulers under Item Sl Series of Min‘mum Rote
Tarif{f No. 7 debts allegedly due to the respondent from 1%s sub-
naulers for services performed by the'respondent-for thq sube-
hauler and that such deductions are in violavion of said Item
oli Series of Minimum Rete Teriff No. 7. If there are any such

ffsets, such zust Ye hondled in a separate traﬁsaction. In
this connection respondent’s attention is directed to the »ro-
visions.of Article 10 of Chapter 1 of Division 2 of the Public
Utilitios Cole. Reépcndent will be required %to reimburse the
sudhaulerslisted In Part 2 of Exhidit Ho. 1 in the amounts set
forth in‘Appendix A herein. Also ne will be required to audis
his transportation operations and make similar payments to all
other subhaulers who performed swhauling for hiz. The Commiszion
will retain jurdisdiction of this proceeding to see that these
Cirections are carried out and to moke such further ordex or orders
45 1Y appedr necessary.

INTERIM ORDER

Mot
h public hearing having been held in the ebove-entitled

natier and it having been submitted for decision, the Commission

-10-~

v
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boing fully advised and basing its order upon the findings and

conclusions contained in the foregoing opinion,
IT IS ORDERED:

(1) That within thirty days after the effective date hereof
respondent Hayden W.‘Church shall pay to the carriors and sub-
haulers Mztod. on Appendix A, attached hereto, the ambunts set
forth In said Appendix following their respective names, and
within ten days after sald thirty-dey perilod shall present proof
of such pafmont to the Secretary of this Commissioxn.

(2) Thet respondent EHayden W. Chuwrch shall forthwith com-
mence an audit of his transzportation operations subsequent to
July 31, 1953, and, within thirty da#s alter the completion of
said audit, but not later than ninety days after %he effective
cate of this order, shall pay %o all subhaulers who performed
subhauling‘for respondent, and to all carriers who performed
services for respondent, all undercharges shown to have oceurred
batween July 31, 1953, and the effective date of this order, and
shall submit to the Commission a full feport of all payments nade.

(3) That from and after the effective date of this order
all payments made by respondent to) subhaulers or carriors pursuant
to iinimum Rete Tariff Wo. 7 shall be in strict conformance with
the terms of said tariff as iInterpreted by this Commission in the
opinion heroin.

(4) That this proceeding remain open for such further order
or orders as the Commission may deem appropriate in the exercise

of its jurisdiction.




The Secretary L3 hereby directed to cause service of
a cortifled copy of the decislion to be nmade upon Hayden V. Church.

This decislon chall become effective on the 20tk aay

alter the date of such service.

. Fraodsoe :
Dated at Sas ~_, California,

tats_ SPH  eay ot )it s 195 A,
( e

Commi ssioners
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Name

Guy Badger

R. M. Tait
Pauline Burgess
2. A. Lipp
Dwight D. Duteau
J. X. Harrison
Mra. A. M. Kerr
Pauline Burgess
Marion G. Floyd
John Preuss
Pauline Burgess
Howard G. Lewis
A. M. Kerr
Donald V. Powell
E. A. Lipp

J. K. Barrison
Lester F. Foshee

Leloy Chrlstiana

APPENDIX A

Exhibit No.

1

Part 1

"

tf

Amount due from
Hayéden /. Church

& 361.66
154..03
229.87
335.7L

77.05
138.20
200.6L,

71.18

8L..91
282.20
269.55
2.87
398.49

Le.Ls
263.76

36.22

2.55
53.04




