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BEFORE TEE PUBLIC UTILITIES COl:kt.I'SSION OF TEE ST.\~E OF CALIFORNIA 

Investig~tion on the Co~ssionTs ) 
o~m motion into the rctos, operatio~3, ) 
practices and mothod:;J of ~YDEN -,N. ) 
CHURCE. ) 

-------------------------------) 

Ca.se No. $700 

Cyril 1.1. Stl.roya."'l, Cor.:nissio:'l !:tat't' o.ttorney. 

Ste'Ohen vioneleone" tor respondo!'lt. 

E. O. Blsckoant ~or California DWJp Truck ~/mers 
A$sOc1~tion, L"'ltereoted party. 

!NTERL~ OPINION -
The Order I~st1tuttng Investigation horein, ~orved on 

the respondent Hayden W. Church on December 1, 1955, recites 

that respondent is the holder ~t Radial Highway Common Carrier 

Perelit No. 19-41$78 and City Carrier rorll'!1 t No. 19-41579; that 

it ap~e~rs that r~spondont ~~1 hcvo Violated, or ~j be violatL"'lg, 

the prOvisions or Ite: 94 or M:L."'li.."'l1J:l ttc.te TfJ.ritt l~o., 7, or other 

prOVisions or :cid taritr, in thct during tho your 1953 and 

therearter said respondent, while actL"'lg 10 the capacity or ~"'l 

overlying carrier ~ l:ay have e:ployed undorJ-V...ng ea.rriers (.oub­

r~uler:) at hourly rate~ to transport ~terials in dump trucks, 

while assessing the :hipper zone rates (on weight basis) tor 

.ouch transportation~ and =ay have made payment ~o za1d undor­

lYL~g cnrriors (:ubhauler:) in 1e:.o than 95% o~ the app11ca.ble 

chargos as provided tor in Item 94 as atoresaid~ ~d may thu~ 
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have been in violation or said tariff ~~d of the provisions of 

the Public Utilities Code; that it further ap,car3 that res­

pondent~ while acting a: an overlying carrier, may have paid '. 
the ~~derly1ng carriere ($u~haulGrs) le3s than 95% ot the ap-

plicable rates as provided 1n !tom 94 of Minimum Rate Tar1tt 

No. 7 tor the transportation or materials in dump trucks by 

withhold1ng from euch ~~derly1ng carriers s~ cents pe~ ton on 

the basis of so-called "~kiploader rental Qsreeccnts~" in vio-
. 

lat10n of Ir!1ni:.mm Rate Tc.r1tr l~o. 7; C-"ld tb.e.t it t'urther appear:t 

that respondent~ while acting ao a shipper, may have secured and 

may be securing d~~p truck tr~"l$portation :rom carriers at less 

than the applicable ~inimum rates as ,rov1ded 1n Minimum Rate 

Tariff No.7, in violation ot said tariff and ot the ~rovis1ons 

ot the Public Utilities Code. On the foregoing allegstions the 

Comm~ssion L"lstituted an investigation into the rates, operations, 

practices and methods of re~pondent to determine: 

(l) Vi.nether res?ondent has violated? or is violat~g 
a:a:y ot the provi ::ions of Minimum Rs. te Tariff 
No.7;, and more epee1t!.cal·1~ Item 94 of said 
tariff, :1n tb.at said respondent may bAv~ paid 
and may be paying the underlying carrier:3 less 
than 9S~ of the applicablo charges. 

(2) V{hether respondent, as sh1"er, has obtAined 
transportation at less than the minimum rate:3 
as prOVided in Minimum Rate T~r1tf No.1, and 
in violation' or the prov1:3ions or the Public 
Utilities Code. 

(3) ~~ether said respondent should be ordered to 
comply with the rules and regulations regard­
ing payment to underlying carriers contained 
in Minimum Ra te Tariff No.7. 

-2-

I 



c. 5700 - ME 

(4) ;1.he~her respondent should be ordored to cease 
and desist from any or all unlawful o~erat1on$ 
and ~ro.ct1ces. 

(S) Vlhether nny or all of the oporating authority 
ot respondent should be cancelled" rovoked 
or suopended .. 

(6) Whother to issue tJny other ordor or orders th.a.t 
may be l~wtul 1n tho premises. 

A public hearing on thi3 matter WAS held in Los !~selos 

b~rore Commissioner Rex Hardy and ~iner Kent C. Rogers on 

August 81 1956. At the opening of tho hearing a stipulation was 

entered L~to between tho parties" upon which the matter w~s ~uo-

mitted subject to the tiling by the parties or points and author1-

ties 1n support or their respective positions. Tho last of these 

P01nt3 and ~uthorities was filed by the starf attorney on October 

10, 1956. All points and authorities have been considered a.~d the 

~~tter is reedy for decision. 

The records of this Co~~ss1on show that respondent 

holds Radial Highway Common Carrier Permit No. 19-42$78, first 

issuod on l'lft.J.y 1$1 1950, and City Carrier Permit No. 19-41579~ 

tir~t 1~sued on June 27, 19S0. 

At the hecring the parties introduced by ct1pulction 

A rato exhibit a$ EY~ibit No. l. The stipulat10n entered into 

is as follow~: 

"It is desired by all parties thAt the Comc.1ss1on rule 

on the legality or an overlying cp~r1or assessing ~d collocting 

zone rates and paying subhaulers 9$ percent of the hourly rate 

as ezta.blished in M1l'l.1mwn Rate Tariff ~so. 7. 

"It is stipulated that respondent did in tact pur:;uo 
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thic practice with roepect to those carrier~ 4: ehovm ~~ ET411b1t 

1'1'0. 1, Part I. 

!tIt is desired 'rJ:r all the pa.rties that the COm:::lission 

rule on the legality ot an overlying ca.rrier deducting a ~ix 

cents per ton chnrge in addition to the nor~l five percent de­

duction authorized by Item 94 ot Min~~ Rate Tariff No. 7 ~3 

rental for the services of A :k1ploader furnished by an overlying 

co.rrier which VID.O ::lade ava.ilable to tho ~uoha.ule::"s tor the pur,o~e 

of re1o~ding the stockpiled materiel tor the alleged convenience 

ot the :ubhaulers. 

"'1Jhethor or not re spondent had a right to deduct t'rom 

eubhaulors L~ add~t1on to tive percent deduction authorized in 

Item 94 of Ilanimum RD. to Tariff No. 7 tor rental of a sk1ploader 

for thoir alleged convenience in dumping at the job 3ite 13 the 

question tMt the partios desire rosolved. 

ffThis pra.ctice is exemplified by ?art ,II 0:£ E",.hibit 

No.1. 

~It is stipulated in reference to Part III O~Exhib~t 

No.1 (i.e., the Anza Street pavir~ job) that the respondont 

accepts the statement ot under-payments therein 3poci~ied as 

correct ~~cl vdll pay to the respoet1ve carrier= involved the 

said under-payments within thirty day~ froe th1~ date. 
I 

TrRospondont vtill promptly furnish the Commission rocord 

proof or such rem1tt~~ce:. 

ftIt is agreed that the :oate exhibit t1led herein as 

Exhibit No.1 correctly sets forth the alleged u.~dor-pay.ments 

and thst respondent will pay s~mo when and L~ the event the 
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Commission o~ders payment theroof? subject to the reservation 

hereinafter set forth. 

"It is further ct1,ulD.tod. tho.t th10 exhibit 1: not 

intended to con~titute ~y otnor under-paymont:? it ~~j, other 

than those stated thereL~ but that ~ det~rmination or othor v1o-

1~t1ons, 1~ any, must bo baood upon the Co~1:$1onfs finding 

relative to tariff Violations, it cny, and cfter completion or 

an audit by respondent or his transportation o,eration~ ~b­

sequont to July 31, 1953. 

"It is agreed that 1...~ the event the Com:niss1on finds 

the practices described herein ere ~~ Violation or the CO~~$-

sion t $ Minimum Rate Tari1:: ~ o. 7, re spondon t .,,111 d1ligontly 

comrnenc~ ~~ audit ot his transportation operat!onc $ub$e~uent 

to July 31, 195.3 a.."1.d with.1n 30 days commenco monthly progress 

reports to the Secretary ot the Commission regarding that audit. 

ffIt 1$ agreed t~..at in tho foregoing st1pulc.t10!l re~­

pondent reserves o:n:y llDd ell lego.l rights or ::my nature whatzo­

ever, includL"1.g the r1g~t of oppeal, if ~~1, oxcept ns to ev1-

dentio.rj" mc.ttor contained in Exhibit No.1 .. '" 

ReS'OOrldent .'lS shi'Oper obta1n1ns trans!'ortation 
at le~~ thon the l.i.inimum rateo 13.0 'Orovided :t..""l 
i'fl1.nimum Ra. te Tllr1fr :~o. 7,. and 1..."'l viola't1on of 
the ~rovio1ons of the ?ub11c Utilities Code. 

Part 3 ot EYJl1b1t Ko. 1 herein shows that during the 

,eriod tro!:l 1t~y 1, 19S4,. to J"J.."le 14, 19S4, 'both days inclu31ve, 

respondent as ah1,per h.o.d shipments tro.n:;:ported tor which he 

,paid ~1,342.o4 loss than the ~1ni~ charges proscribed by th13 

Commission. The re3pondent :tipulatod, a~ hereinbe1:ore sot torth, 
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th.c.t thia otc.tomont of undercharges is correct and. tha.t he will 

pay tho respective carrier::; named in tho oxhibit tho uaderenarges 

within thirty day::; after Augu:t 8, 1956. An order will bo made 

in conformance with this ~ortion of the stipulation. 

octinl'j 

The po.rties stipulated that respondont, 0:: ovorly1."'lg 

carrier, hA~ boen nS30:siog ~~d collectL~g :one ratos and paying 

:ubhaulor: 95% of the hourly rates o.z established in M1..~1mum 

Rtlto Tariff No.7. ?art 1 of: Exh1bi t No. 1 shows tha. t t'or the 

t'lonth of J1l1y 1953 payment:l to subh.£lulers at th.e h.ourly rates 

totaled ~74S.S6 loss than tho paYQonta would haveoeon it they 

had boen paid at tho zono ratoz. 

Item 94 Series of !r.i."'li:num F.a.te To.ritr ~:o. 7, in effect 

in July 1953, and subsequontly, provides as follows: 

fI Ch.:J.rp;o s paid ~ .:In ovorlying carrior to an 
undor17ing carrior and collected by the lo.tter 
carrier from tho tormor tor tho :ervice of said 
undorlying carrier shall not bo loss than 95 
porcont of the chllrge:: applicable under thG 
:ninitn.un rCttes pr~:cribod by this ta.r1!t.ft 

(Note: S~~¢e July l07 1956, the sros~ rovenue 
ta~es applicable and required to be pnid b1 
tho overlying carrior are deducted prior to 
the payment to tho underlying carrier - Item 
94-E) • 

S~ction·No. 2 of Minimum Rate Tariff No.7 sets forth 

distance ratos. Both the Original Pa.go 6 in effect in July, 

1953, and First ReVised ?age 6, presently in effect, provide as 

follows: 

ffRates in this section will :'lot apply to trans-
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port~t10n of commod1t1e: troQ Production Area: 
to Delivery Zones for which rc.tes Pore opec1-
tically provided ~~ Section No.3. 

NRates in this section will not apply where 
notice is given to the carrier of the sh1,perf~ 
intention to ship und~r the hourly rat~s shovm 
in Section No .. 4." 

Section No.3 of Minimum Rate Tariff No.7 :ets forth 

rates from production areas to delivery zones" i. e. zone rates. 

Both the Orig1nal Page 10 in effect in July 1953" ~~d First Re-

vised Page 10 presently in effect provido ~s follows: 

"Rates in Section No. 2 will not a,?ply to 
transportation of co=modities trom Production 
Areas to Delivery Zones tor which rates are 
spocifically provided in this section. 

"Rates L~ this section will not apply where 
notice is given to the carrier of the shi,per's 
intention to shi, ~~der tho hourly rates sbovm 
in Section l~o .. 4." 

. (Note: No question concerning the giving of 
notice ns above stated is involved herein)." 

Sec t10n No.. 4 of !.'.1n1mum Rate Tariff l~o. 7 set:: forth 

hourly rates. The Fir~t ReVised Pase 39 in effect in July 1953" 
provided as follows: 

ffRates in this section for tra.nsportc.t1on within 
Southern Territory vdll apply only when notice 
is given to the carrier" betore the transportation 
commences" or the shippers' intention to ship under 
such rates. ~ben such notice is given" rates in 
Sections Nos. 2 ~~d 3 will not apply." 

(Note: Third revisod ,age 39 presently in effect 
specifies a "notice ~"l wri tir..g. ff) 

It is obvious from tho plain language of ~1nimum Rate 

Tori,f't l~o. 7 tb.D.t th.o carrier doos not ha.ve his chOice of rates. 

If" a$ in the instant case" the Shipment is in the 

Southern Territory and is between a ,roduct1on area ~d a 
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delivery zone? the c~rrior? in the absence of a notice by the 

$hip~or of his intention to ship ~~der hourly rate~? =ust assess 

the zono rates. He has no choice in the matter and t~e Section 

3 rates are the chArgos a~plicable to the :ovecent. 

Item 94 S~ries of the tariff provides t~t the over­

lying carrier must pay the underlying carrier ff9S/; of the charges 

applicable ~~der the ~L~i~ rates proscribed by this tariff.,f 

This is plain lo.:ngua.ge. It mea.."l s tflA. t the overlyir .. g co.rrior must 

pay the ~~derlyine c~rier 9S% of the :initt~ charges the over-

lying carrior collects 9ur~uc.nt to tho applicable portion of the 

tariff. If this were not so the word ttap,licable" would have no 

moaning" a.nd each '.'lord of the to.r1tt provision must 'bo considored 

We tind and conclude that the respondent o.s an over-

lying carrier :nay not" pursU3nt to Mi.."l~~ Rato Tariff No, 7" 

cssess ~"ld collect zone rates fro~ the shipper and pay his sub­

haulers 95~:~ of the hoUrly ro.te" and thct such practice is a v1o-

lation of Item 94 Seri~$ of s~1d tariff. Respondent will be re~ 

qu'~rod to rei!':lburse the zubhaulers 11::ted i.."l Part I of Exhibit 

~ro. 1 1n tho :l."'IlOuntz ::et forth in A,pendix A her~in. 

in 
ive ~e~cent deduction ~uthor~zed 

of a 
c.lle~ed convenience ~"l dum~ing 

50b site? 

Part 2 or E7_~ibit No. 1 shows th~t respondent, during 

the month:: or May and June 1954, deducted tro~ the a=ounts he 

pc.id rivo suohaulers a total ot ~822.81 tor the rental or a 
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skiploader ~ F::oom. tho wording or the heretot'ore· referred to 

stipulation it ap,ears that these deductions arose £rom the fact 

thst tho respondent ::r..a.de ava.1lable to the subhaulers a skip loader 

for the purpose of re1oac.1."l.g stockpiled material, ch.a.rge:3. thom six 

cents per ton for this service, and deducted the amo~~t due under 

this o.rI'a.ngement when paying the subh.e.ulers the 95% of the m1n1mum 

rlLtes due them. 

In his "points and lLuthorities ff respondent a.sks the 

Commission to make three assumptions: (1) that the charge of 

siX cents per ton was a reasonable charge for the skiploader; 

(2) t~t tho said amount was ~greed upon by the overlying carrier 

a.."'l.d subh.aul.~rs; and (3) th.a.t it -nas furnished to the subh.s.ulers 

for their convenience. These facts, it they are facto, are not 

before the Comm1~sion. We are only concerned with the question 

ot whether or not the respondent may offset the aoounts he must 

pay to subhaulers with amounts the subhaulers owe him. 

follows: 

Item 47-B of 111n1:lUIll Rate Tariff.' No. 7 provides as 

"Rates or accessorial charges sh.e.l1 not be 
quoted or assessed by carriers based upon a 
unit of ceasure~ent different from th~t in 
which the minimu.: rates and charges in this 
t~ritt are ~tated." 

All rates and chArges in' ::f1n1.:ru.m Rate To.r1tt No. 7 are 

sot forth L~ cents per ton (Sect1onz 2 and 3) or cents per hour 

(Section 4). 
Item 94 Series o-r l,r:tn1:m.ml ROo te Tariff No. 7 provid.es 

that charges paid by any overlyicg carrier to an underlying 

carrier and collected by the latter carrier trom the former tor 
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the zervice of said underlying carrier shall be not leos than 

95% of the charges ap,11cable undor the ~inimum rate= prescribod 

in this taritf .. 

It is thus apparent that all payments ,by a shipper to 

the cc.rr1er must be i.."l ca::h 7 and the payment to the 'Ul':.derlyi."lg 

corrier :::lust also 'be in cash. It the rospone.ent is to '00 per-

mit'ced to offset the reCj,uired cash pc.j'!Ilent 'by a debt over which. 

this Commission has no control it is obvious that tho re::pondent 

i::: thus enabled to detetlt the purpose ot the ta.r1tt 1.."l requiring 

the payment of 9S% ot the rates to the u."lderly1ng carrier.. ~e 

alleged. offset here involved is not within our jur'isdiotion. VIe 

tind and conclude that the respondent ~y not deduct from pay-

!]lents due to subhaulers UIlc.er Item 94 Series of l .. !in~mum P.c.te 

Tariff No. 7 debts allegedly due to the respondent from its su'b­

haulers tor services pertormed 'by the respondent tor the sub­

hauler ~nd t~~t such deductions are in Violation ot said Item 

94 Sories or r~1mum Rate Tariff No.7. If there are ~~1 such 

offset:? such :lust b~ hc.:ldled in :l separate tr3..."lsaction. In 

this con..."l.ection respondent's ottention is directed to the pro'-

v~sion$.otArticle 10 of Cha~ter 1 ot Division 2 o~ the Public 

Utilitios Code.. Respondent will be required to reioburse the 

subhaulers listed ~n Part 2 of Z:r....",ibit i~o. 1 in tho .eu:lO'I.lr.ts set -
I forth in Appendix A here i..""1. Also he will be required to .:ludi t 

his transportation operations and make similar payments to all 

other subhaulers who performed subhauling for hi::. The Commission 

\"ill rete-in jurisdiction of this proceeding to see th.:lt these 

directions arc carried out ~."d to make such further order or orders 

~s ~ay appe~ necessary. 

INTE?n~ ORDE! 
~~"" 

A public hc~ing h~vL"'S been held in tho abovc-entitlec 

m~ttor and it J:nving been su1:::littcd !or dccisiorl.", the Comoission 
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being t~lly advised and basing its order u,on the findings and 

conclusions contained in the foregoing op1n1on7 

IT IS ORDERED: 

(1) That within thirtj days atter the effective date hereof 

re~pondent Hayden W. Church shail pay to the carriers and sub­

haulers~d. on Appendix A, attaehed hereto, the amo~~tc set 

torth 10 said Appendih following their respective names, and 

within ten days atterso.id thirty-dey period shall present proof 

ot such paym~nt to the Secretary of this Com=izsion. 

(2) That respondent Hayden W. Church shall forthwith com-

:lence an audit of his transpor"tation operations subsequent to 

July .31" 1953, and .. within thirty days l:!tter the cotlp1et1on or 

said audit, but not later than ninety days atter the effective 

date ot th.is order, shall pay to all su'bhaulers who performed 

cubhs.uling tor respondent, and to all carriers who performed 

services for res,ondcnt, all undercharges shown to have oeeu.~ed 

between July 31, 19.53" and the e!'t'eet1ve date of this order ... a..~d 

s~All submit to the Commission a full report of all pay.=ents made. 

(3) ThAt troQ or.d after the effectivo date of th13 order 

all pa.y:nonts D".ade by re=:pondont to\subhaulers or carriers pursuant 

to j~imum R~te Ta.rift No.7 shall be in strict conformance with 

the ter~s of said tnritf as interpreted by this Commission in the 

op1..~1on hero!.n. 

(4) That this proceeding rcm~in open for such further order 

or orders as the Commission may deem appropriate in the exercise 

of its jurisdiction • 

. " 
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The Secretary i3 hereby d1rected to cau~e ~erv1ee of 

u cort1t1ed copy of the decision to oe made upon Hayden ~. Church. 

This deci310n ~h&ll oeco=e offective on the 20th day 

atter the date of such service. 

Dated at 
----------------~--------~----

·commIs.sioners 
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APPENDIX A 

AmOUl'l t due from 
Name Exhibit No. 1 Hayden ".7. Church -

Guy Badger Part 1 $ 361.66 
R. ~.:. To. 1 t " " lS4.03 
Pauline EurgO:3 'f IT 229.87 
E. A. LiP:? Part 2 335.74 
Dwight D. Dutoeu " rT 77.05 
J. :-C. Earri!:on ff Tr l.38.20 
r.1r3 .. A. M .. Kerr " 11 200.64 
Pauline Burgess If If 71.l8 
Marion C. Floyd Part .3 84.9l 
John ?reuos " rr 282.20 

Pauline Burge:s It If 169.55 
Howard G. Le".'l1:1 f' If 2.87 
A. :~. Kerr N " 398.49 
Dono.ld v. 'Powell tr If 48.45· 
E. A. L1pp " ff 263.76 
J .. K .. Harrison ,! tt .36.22 

Lester F. Foshee ff t1 2.55 
LeRoy Christiana If If 53.04 


