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Decision No. 54329 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

ANTHONY BURKE~ ) . 
) 

Complainant 1 } 

) 
vs. ) Case No. 5692 

) 
MONTAGUE N. HERBERT 1 ) 

) 
Defendant. ). 

-------------------------) 

'!Jlarren Slaughter, for coople.ioont. 
Rich~ason & HenQerson, by Jerome C. 

Richardson, for defendant. 
Charles Drake, for Public Utilities 

Commission staff. 

INTERIM OPINION 

The complainant, Anthony Burke, resides at 70-117 Wonder 

Palms RoaQ, Palm Valley, California. Tho' ~ofcndant, Montague 

N. Herbert, rcsiQcs at 70-129 WonQer Palms Road, Palm Valley. 

The complaint alleges that the defendant is conducting operations 

as 0. public utility w~ter corporation in tr..l t he is furnishing 

water to complainant and to at l~c.st sev~n other residents of the 

.:1rca. The complaint further alleges that the service which 

defendant furnishes to cocplainant is not satisfactory in that 

there is inadequate pressure i:El.nd result~tly an inadequate supply 

of water. It is specifically o.llcgcd that on October 24, 195.5, 

the defendant discontinued the water servicc, ~nd that great and 

irreparable damage will result if this condition is allowed to 

continue. 

The ~$wer of the dcf~ndant admits that since on or 

c.bout April 9, 1951, he has been selling and delivering water to 
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compl~in~nt and to adjoining proporty owners. This scrvic~ to 

comp1o.imnt hc.s been p~rformed under terms of rul c.gr€lement dc-ted 

October 11, 1949, which agreement is c.ttc.ched to the answer ,,"s 

Exhibit A. 

V~iou$ other allegations ~nd adcissions are m~do in 

the answer, but in substance the position of defendant is that tho 

rights of the pcrties c~c determinod by tho contract h~roin 

referred to on~ th~t this contr~ct is now the subject of o.n ~ction 

in the Superior Court of Riverside CoUnty, No. 39$, which cction 

was commenced in hpri1 1955. This action, it is allegod, is one 

which secks to d0t0~ine the rights of the parties under this 

contract, and th~t accordingly this Commission has no jurisdiction 

of the matter at this time. It is requested that all proceedings 

before this Commission be stayed until a determin~tion of the 

court proceeding. 

A public hearing Wo.s held before Examiner Grant E. Syphers 

in Palm Springs on April 27, 1956, at which time evidence was 

cdduced. Subsequent thereto, on ~~y 2$, 1956, this Commission, 

by Decision No. 53152, issued an order of investigation inquiring 

into the opero.tions of the defendant for the purpose of determining 

whether or not he is conducting o~cr~tions as ~. public utility 

wat.er corporation. A further hc~ing was held on. Octoo0r 3, 1956, 

in Palm Springs, before the same examiner, at whiCh time the 

~a~ter was submitted. 

~~ analysis of the evidence in t.his matter discloses 

that the defendant is furnishing water to six users, cllegcdly 

under the terms of written agreements, ~d, additionally, is 

furnishing water to four other users in the ~re.:l. Thero is no 

dispute on this record but that defendant has made chcrges for 

this water service. It is true that the complainant has not paid 
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for w~ter service during recent months, but the evidence ~lso 

discloses th~t the defendant ~s made a demand upon complainant 

for some of these p~ymcnts. 

While there was considerable evidence as to alleged 

p~rso~l difficulties between complainant ~d defendant, this 

evidence docs not alter the conclusion, which we now ~ke, tnat 

the defend~~t, Mont~gue N. Herbert, is in £~ct conducting oper~tions 

as a public utilit,y water corpor~tion7 ~s that term is defined in 

Section 241 of the PUblic Utilities Code. Accordingly, the 

operations are subject to this Commission and to the rules ~d 

regulations which it hc.s issued. 

In~smuch ~s the evid~nco in this reeord discloses that 

the dcfcnd~t desires to be relieved of ~y water service obliga­

tions, the cnsui:6.g order will be interim in natur€: in order to 

provide defendant with an opportunity to t~ke steps in that 

direction. In this connection, the record shows that Harold 

J •. Hicks, dOing bUSiness as Palm Valley Water Co~pany, has filed 

h.pplication No. ;7$56, requesting authori ty to serve thi s area as 

a public utility. By decision No. .54306 in seid hpplic~tion 

No. 37$.56, issucd·December 21, 19.56, Harold J. Hicks, dOing business 

as the Palm Valley Water Coopany, w~s granted a certificate of 

public convenience and necessity to serve water in an are~ which 

includes the. property of complai~nt and oth~rs presently. being 

furnished w~ter service by defendant. 

In~smuch ~s ~ final deter.min~tion of this ~tter is 

dependent upon the outcome of any prospective negotiations between 
. 

dc£end~nt ~nd H~old J. Hicks, doing business as Palm Valley Water 

Co:npany, which the parties may make, i'urth~r procGcdings 'may be 

neeess,~y. 
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INTERIM ORDER. 

A complaint as above entitled h~ving been filed, an 

order of invcstig~tion having been issued, public hearing having 

been held thereon, ~nd the Commission being fully ~dvised in the 

premises, 

IT IS ORDERED that the operations of Montague N. Herbert 

in supplying w~tcr to the complainant and to the other consumers 

in the cree ere her~by declared to be those of a public utility 
\ 

wcter corporation, as such term'is defined in Soction 241 of the 

Public Utilities Code, om subject t.:> the applicable law, rules 

nnd regulctions pertaining thereto. 

IT IS HEREBY FURTHER ORDERED: 

1. Thct Montague N. Herbert shell submit in writing to the 

Commission, ~~thin thirty days after the effective ~tc of this 

crdcr 1 end every thirty d~ys theroafter, the results of any 

negotiations with H."rold J .. HicY.$, dOing business as Palm Valley 

T/lc:eer Coopc.ny, pertc.ining to the tr.'1.ns£er of his wctcr service 

obligations to that public utility operation. Should s~id 

negotiations result in c proposoll to trcnsfor the Herbert wcter 

system facilities to Harold J. Hicks, doing busin,<;:ss cs P~lm Vclley 

Water Co~any, a joint ~pplic~tion to cuthorizc snch trcnsfcr shell 

be filed with this Cor:mission within one hundred eightY
t 

day's af~]J 

~he effective date of this order •. I.:. I' 

2. That if it develops that the outcome of the negotiations 

rcferrcd to in the preceding paragraph appear tonceessitatc further 

Commission ~ction, this compl~int may be reopened by tho COmmission 

and such additional hearings held as required for the purpose of 

determining what further action may be appropriate. 
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3. That, except to the extent of the relief granted as above 

set forth, the complaint herein be and it is dismissed and the 

invostigation instituted upon the Commission's own motion be and 

it is closed. 

The Secretary of this Commission is diroct<:d to cause 

a certified copy of this decision to bo served upon said defendant 

and other po.rtics to this case. 

The effective date c£ this order shall be twenty d~ys 

after the date hereof. 

Da t cd .:l t Sa.n Fra:nClscO 

of ~-=??Z~d, 195b. -

-5-

~ , California, this ~Z a.:ty 
? 

Commissioners 

Cez1:::s1oner , ....•.•. 9: ... ~.~ .. ~?=. .......... b01Dg 
Xloces:::o.rily a.bsont. t3.1d not p'lrt1e1:P'J.te 
in tho d1s~o~1t1on.Qr this ~roCOOd1ng. 


