Decision No. 4427
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Investigation into)

the rates, rules, regulations, charges,)

allowances and practices of all common ) '
carriers, highway carriers and city ) Case Na. 5783
carriers relating to the transporiatilon) '

of property for nor-profis shipper ) |
associations as delired in Section 220 )

of the Public Utilities Cole. %

(For appearances see Appendix A.)

ZNTERTIM OPTNTON

Tals invectigation was inctituted wpon the Commission's
own motion for the purpose of inguiring into %he lewfulness of the
rates, rules, regulations, charges, 2ilowances and practices of
for-bire carriers of rroperty eagaged 1a performing transportation
services for groups or assoclations of shippers cmgageld in f-eigat
forwaréing operations.

A public hezring of the matter wacs held before Commiscsioner
Matthew Dooley and Examiner John Power on September S and 6, 1956 o~
at San Francicco. The only evidence introduced was offered by stofl
members of the Commission's Transportation Division., Eowever, inter-
ested parties assisted in tnz development of the record through
examination of the witnesses.

Frelight forwarders, as defined Zn Sectlon 220 of <re
Public Utilities.Code,'are sublect to regulation as coxmon ca:riers.l
Eowever, Section 220 also provides, among other things, that 1t 1s

not applicable to the operations of a shipper, or a group or

1Th.e definitlion reads: "Freight forwarder means any corporation or
verson who for compensation undertakes the collection and shlipment
of property of others, and as ccnsignor or otaerwise ships or
arranges to chiy the property via the line of any common carrier
at the tarlff rates of such carzier, or who recelves such property
as consignee thercof." -
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assoclation of shippers, in consolidating or distributing freight for
themselves or for the members thereof, on a nomprofit basis, for

the purpose of securing the benelits of carload, truckload or other
volume rates. It is the transportation of property performed for
such exempted shipper groups or assoclations by for~hire car#iers
that 1s under investigation iz this proceeding.

Exhibdbits were submitted by the staff Witnessesvdescribing
the operations and practices of various common and permlitted ¢arriers
who handled the movement of freight for six different shipper aszoci-
atfons. The witnesses testified that the exhibits portriyed patterns
of carrier activities which they considered were xnot in compliance
with statutory provisions, common carrier tariffs or the minimm
rates, rules and regulations established by the Commission for the
transportation of property. The record skows that the information
on the practices in question was developed through fleld investi-
gations of actual carrier activities In connection with the traffic
of shipper associatiéns and were reasonably representative of
similar arrangements reviewed in the past.

The record discloses that noncompliance'with tariff rules
and regulafions by some carriers resulted in chérges on shipper
association traffic lower in volume or effect than those properly
applicable. In other instances, carrier premises, facilities or
personnel were used in conducting shipper association business with
either nominal chargeé or 1o charges at all being nmade therefor.

The record shows also that at times the activities of the carrier

and the shipper assoclation were so interwoven that 1t was difficult
to determine whether the carrier was dealing with thé individual
shippers or the assoclation in which they held membership.

The most frequent rate violation encountered by the staff
witnesses occurred Iin the handling of split pickup or split delivery
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shipments.? Specified conditions must be met to obtain the benefits

of the lower rates authorized for the aggregate weights of composite
shipments as ¢ompared wiﬁh forwarding the component parts as sepa-
rate shipments. The evidence of' record shows that such lower rates
were accorded to split shipments'not entitled tkhereto in that

(1) both split pickup and split delivery services were performed on
the same shipment, (é) written instructions showing a description

of each component part together with forwarding directions were not
furnished the carrier at the time of or prior to the tender of the
shipment in accordance with fariff requirements, amd (3) o obtain
volume rates, single shipping documents were made out to include,
contrary to tariff regulations, lots of freight moved overla perlod
of from two to four days. Otber practices which deviated from tariff
rules involved unauthorized comsolidation of separate movements imto
single shipments and assessment of charges based on such combined

weight and also the failure of carriers to collect freight charges

2 The Commission’s Minimum Rate Tariff No. Zi applicable to radial

highway common, highway contract and household goods carriers, defines
the two types of split shipments in Item No. 11 series as follows:

(1) SPLIT PICKUP SHIPMENT means a shipment consisting of several
component parts, tendered at one vime and received during one day and
transported under one shipping document from (a) one consignor at
more than one point of origin, or (b) more than ome consignor at ome
or more points of origin, the composite shipment weighing (or trans~
portation charges computed upon a weight of) not less than 4,000
pounds, sald shipment being consigned and delivered to one consignee
at one point of destination apd charges thereon being pald by the
consignee when there is more than one c¢onsignor.

"(m) SPLIT DELIVERY SEIPMENT means a shipment consisting of
several component parts delivered to (2) one comnsignee at more than
one point of destimation, or (b) more than one consignee at one or
more points of destination, the composite shipment weighing (or
transportation charges computed upon a weight of) not less thar
4,000 pounds, said shipment being shipped by ome consignor at one
péint of origin and charges thereon being paid by the consignor when
there is more than one consignee."

Common carriers maintaln like definitions 4in their tariffs under
outestanding minimum rate orders requiring them to observe rates,
rules and regulations no lower in volume or effect than provided in
Tariff No. 2. .
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within the credit pericd specified in the tariffs.
Evidence 2lso was iﬁtroduce& relative ©o variéﬁg Siéfatiﬁé
arrangenents entered into by carriers and saiprer assoéiéﬁiéns and

the activities conducted in comnection therewith. According to the

evidencd, a auwnber of assoclations establishel hesdgquarters at V///

carrier termirals and used office space and termimal facilitZes in
c&nducting their oﬁerations; Some of the afréngements were covered
ty leases; othéré were 20%. Tce of the ’aciiities was allowed b&
the carriers at mominal rentals in come cases and wAthout charge

in otherz.

The carriers inm cuestion also leased truck equipmest to
the associatiéns for use in nerforming pickﬁp o delivery,sé:“;éé
on their traffic. The record &iscloses various instamces in the
actual operations whero the vehicles were not under the complote
control of the lessee. Offeﬁ, vehicles other than those ébecified
in the leaseé were substituted.

In addition, the services of the carriers and associations,
as disclosed by the }ecord, were 50 interwoven as to render the
opératioﬁs of the aééoéiﬁiigﬁé under the leases indistingﬁishable
in séme insténces. Fof exampié; piékup-requests of assoclation
members were received by the carriers’ dispétchers or terminal
managérs; who éent eithef ééffier tzucks or thé 2ssociation’s leaééd.
vehicles to perform the service. Billing prepared by carrier em-
piéYees was used by the assoéiatighé for colliecting charges from
the members, with the coile&fiéﬁs Being made By the carriers’
dfivers. Teletype billing service was provided by a carrier for
one of the assoclations. No éharges were assessed by the;ca:riefs
for these services. The record indicates that the operating
ariangements between carriers and aéeociations were Lgnored at
tiﬁes, with the carrier perforﬁing the picimp or dellivery sorvice

t
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and b1lling the assoclation’s members direct.

One of the more aggravated sitiations, as deseribded 1n

the record, developed from a complex arrangement invelving (1) a
common carrier who transported the shipments of a shippers associ-
atlon, (2) the common carrier's subsidiary (also a common carrier)
engaged in rendering pickup and cdelivery service for the parent
company under comtract, (3) the association, and (4) the latter's
general manager who held permits to operate 2s a permitted carrier.
The latter owns a few vehicles whién he rents to the association for
use Iin performing plekup service for its members. The general man-
ager, as a permitted carrier, entered into 2 contract with the common
carrier’s subsidiary to haul the association's freight as a sub-
contractor from the platform to the common carrier's terminal 4in lieu
of the subsidiary doing so. This movexzent, however, was actually
handled in equipment operated by association enployees. TUnder
agreement with the common carrier subsidliary, the general manager
(permitted carrier) rented from two to fifteen seni~trailers per
week which he turned over to the association for use without charge.
According to the recérd, these operations became inter-
woven to a considerable extent as a result of failure tp observe

the agreements and contracts. TFor example, although the subsidiary
sometimes moved the loaded vans from the assoclation’s platform +o
the common carrier's terminal, the general manager was pald for the
movement just as though he had actudlly handled 41t under hi; contract
wifh the subsidlary. The record indicates also that both split
plckup and split delivery services were accorded on the same ship-~
ments and that consolidations of shipments were made, contrary %o
applicable regulations.

Other evidence shows that at least one shipper association
handled freight for nonmembders and that shipments billed to an
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association at one point were delivered to consignees at various
polints in other areass.
Conelusions

It 1s clear from the evidence of record in this proceeding
that, Iin handling the freight of shipper assoclations, some of the
‘respondent carriers observed practices not authorized by applicable
tariff regulations, which resulted in the assessment of rates and
charges less than those properly applicable. Common carrfers, as,.l
defined in the Public Utilities Code, are under legal obligation

o observe the provisions of their tariffs strictly and without
deviation therefrom and to maintain rates, rules and regulations

free of unlawful discrimination, preference or prejudice. Similarly,
highway permit carriers and clty carriers, as defined in the Code,
are under legal obligatiorn to 6bserve rates, rules and regulations
no lower Iin volume or effect than those established as minima bﬁ

the Commiésion.

It 1s difficudlt for the Commission to accept the views
expressed by some of the partlies participating in the hearing that
the failures of carriers to comply with the tariffs were inadvert-
ences. Although the carrlers were not specifically identified, the
record indicates that a number of the ;arger, well-established
common carriers having many years of experience in intrastate trans-
portation of property in California, were ilnvolved. TFor at leas?t
twenty years, such carriers have conducted operations under %tarlff
rules the same as or simllar to those in question and are thoroughly
familisr with the requirenents thereof. This 4is also true of'a
great many permitted carrilers.

Upon careful consideration of all of the evidence of
record, the Commission is of the opinion and f£inds as follows:.

(1) That in handling traffic for shipper assoclations,

certair common and permitted carrier respondents accorded

b

J



unauthorized services and improperly assessed charges on split
pickup or split delivery shipments, Lauproperly consolidated ship-
ments and -assessed charges on the combined welght, or failed to
collect charges within the established eredit period, all in
violation of governing provisions of common carrier tariffs or the
ninfioum rates, Eules and regulations established by the Commission,
as the case may be.

(2) 7That certain common carrier respondents leased'or
rented to shipper associlations facilities or equipﬁent necessary or
useful Iin the performance of thelr duties to the public without
first having obtained the Commission!s authority, In violation of
Section 851 of the Public Utilities Code.

(3) That certain common carrier respondents provided

shipper assoclations with terminal facilitles, office space, tele-

phones, billing service and the service of carrier employees in
collecting charges from the assoclations' members, either at a
nominal charge or no charge at ali, in violation of Section Lok
of the Public Utilities Code.

(%) Tkhat the granting of the privileges and services
specified in finding (3) without charge or at only nominal charges
tends to reduce the net transportation charge below minimum levels
and is in violation of the requirement in the Commission's out-
starding minlmum rate orders that respondents observe rates, rules
and regulations no lower in volume or effect than those established
as minima. |

(5) That the commingling of the operations of carriers
and shlipper assoclations as shown by the record has resulted in
practices which are violative of established regulations, is
repugnant to the appropriate discharge of carrier obligations and
1s not’'in the pudblic interest.

(6) That respondents who falled to observe thelr filed
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tariffs or the established minimum rates, rules and regulations, as
the case may be, should be required to collect the undercharges.

(7) That »espondents who leased, rented or othe;wise
permitted shipper associations to use their termiﬁalscorffacilities
or furnished b1lling or other services to the assoclatlons should de
required to review their records and to assess and colleet appPro=-
priate charges therefor when less than a reasonable -and proper charge
has heen made.

| (8) That respondents should be required to maintain their
operations and services separately from and without any commingling
with the operations of shipper associations.

In other respects, evidence of record relative to some of

the leasing and other arrangements between carriers and shipper

assoclations is insufficlent to emable the Commission to pass upon

the lavfulness thereof. It 1s evident, however, that there shoulid
be further investigation of all phases of the carriers® services in
connection with the handling of traffic for shipper associations.
This proceeding will be continuved and further hearings will'be
scheduled.

The record made in this proceeding suggests that some
shipper assoclations may be operating as common carrier freight
forwarders without certificates of public convenience and necessity
rather than as nonprofit shipper groups not subject to regulation
under the exemption set forth in Section 220 of the Public Utilities
Code. An Iinvestigation into all such operations is warranted. A
separate order instituting investigation into such matters is de-~

sirable and will be 1issued.




A public hearing having been held in the above~entitled
proceeding, the Commission now being fully Informed and basing its
order upon the findings and conclusions contalined in the foregoing
opinion,

IT IS ORDERED:

1. That all respondent carriers are directed to review
their records pursuant to the conclusions and findings herein
relative to the transportation of property for shipper assoclations
and to collect from such assoclations any deficiency between the
charges assessed and collected and the charges properly applicable
under the filed tariffs of common carriers, or under outstanding
ninipum rate orders, as the case may be.

2. That all respondent carriers who leased, rented or
‘furnished to skipper associations facilities or equipment, or pro-~
vided any services, at a nominal charge or without charge, are
directed to collect from such associations not less than the reason~
able value thereof. |

3. That respondents who paid shippef associations or
carriers for the performance of services on the traffic of shipper
associations but which were actually performed by respondents are
directed to recover the sums involved in such payments.

L. That all respondent carriers handling property for
shipper assoclations are directed to conduct their operations
separately and without commingling them witk those of such assocli-

vions.

5. That collection of the charges directed by ordering

paragraphs one and two shall be commenced within sixty days after
the date hereof and pursued diligently until concluded.

6. That all respondent carriers are directed to cease
and desist from the unlawful pracﬁices set forth in the findings

-




'in the preceding opinion.

7. That this investigation 15 herebdby continued for the
receipt of evidence relating to the same or other matters within
the scope of the order imstituting Iinvestigation herein, said
rearing to be held at 2 time and place hereafter to be set.

8. That the motions of counsel made at the conclusion of
the hearings be and each of them is denied.

This order shall become effective twenty days after the

date hereof.

Dated at Los Angeles s California,
this =7¢ %/ day of /@/@/m — 19?7.

“ . . d// J

President
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APPENDIX A

LIST QOF APPEARANCES

Respondents: C. A. Millen, for Kings County Truck Lines; John
MacDonald Smith, for Southern Pacific Co., Northwestern racific
Railroad Co. and Pacific Motor Trucking Co.; William J. Keane, for
United Transfer Co. and Carley & Hamilton, Inc.; willard 5. Johnson,
for J. Christenson Co. and J. A. Nevis Trucking, Inc.; Charles C.
Wilson, for Fred C. Wilson & Sons Trucking; adrian Stift, for

Fred C. Wilson & Sons:; Llovd Swavme, Jr., for San rrancisco Ware-
house Co.; Wm. J. Davis, for Calilfornia Motor Express, Ltd.;

A, H. Gritsch, for Oregon-Nevade~California Fast Freight, Inc.;
Hyland Hinman, for Haslett Warchouse Co.; and B. E. Rowland, for
wWilllig Freignt Lines, respondents.

Interested Parties: Russell Bevans, for Draymen'’s association of

San Francisco, Ine¢.; Edwarc M. terol, for Draymen's Association of
San Francisco and Californla warcnousemen's Association; Maurice a.
Owens, for Draymens' Association of Alameda County; William Russell
Walker, for The Electric Autolite Co.; Bert Buzzini and Josepn 0.
Jovnt, for California Farm Bureau Federation; chas. C. Miller, Zor
Jan rrancisco Chamber of Commerce; Ben H. Stebben, Zor lndustrial
Shippers' Association; Allen X. Penttila, for The Sherwin Williams
Co.; J. X. Quintrall, £or Western Motor lariff Bureau; J. C. Xaspar
and Arlo D. Poe, for California Trucking Associations; Eugene A.
Read, for Oakland Chamber of Commerce; Jack L. Dawson, tfor
California Warchousemen's Association; Robert N. Lowry of Brobeck,
Phleger & Harrison, for California Retailers' Association; R. C.
Fels, for Furniture Manufacturers' Association; Omar E. Pullen, for
rRetall Furniture Association; E. Nicholas Ferretta, A...M.,
Bethlehem Pacific Coast Steel Terp., for Sethlehem Pacific Coast
Steel Corp.; F. S. Kohles, for Valley Express Co. and Valley Motor
Lines, Inc.; L. E. Osvorne, for California Manufacturers
hssociation; wW. M. Cheatnam, for Western Traffic Conference, Inc.;
Aaron H. Glicikman, for himself; H. L. Mathewson, for Pacific States
Motor Tariffi Bureau and Tank Truck Operators Lfariff Bureau;

Norman R. Moon, for himself; W. G. Stone, for Sacramento Yolo Port
District; Clifford J. Van Duker, for Sunny Vale Shippers Assn.;

Al Winner, for alllied Pool; W. A. Hanen, for Shippers Association,
Inc.;; Milton A. Walker, for Fivreboard Products, Inc.; Harold A.
Lincoln, for ribreboard Paper Products Corp., and Frank Loughran,
Tor San Francisco Movers, Inc., intercsted parties.

Other Appearances: William C. Bricea, for the Commission staff.
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I'T IS HEREBY FURTHER ORDEKRED tkat the Sccretary be and
he is hrrcb) direetcd 1o cause a copy of this (rder to bu served forth-

kearing, to cause service of ndne of heanm pv*x \md respondents
rot less than ten (10) days pricr to the kearing. - !

IT IS ll}-‘R}‘BY I-‘URTHFP ORDBRRD ttat a pant or future
earrier ‘nol 16w meluded amorw those d?\(‘rlbui in tl:e ﬁr;t ordering
paragraph hen\;f ‘shall, "upon becoming 'd earrier &3 0 dNnbed
thereby bu:om-. a reapondmt to this prm\\‘*dmg, and the Se-:n.tan' be
and l"e is henbv dlrc-zted At thsg time, to cause service ‘of ﬂlls order
snd HOh\é of lhg he ext heannr' (o e made upon <'1ch Tespa mdcm ’

l).ltv:\l ai qan l-rancbco ('al:f@ma ﬂlh 12th day of June, ]“ob

t

Peree E, \Ilnmu,,

“ President

- Jusits F CrRAEMER
" Rav B. UNnEREINER
' o o MsaTaew d. Doonr
o T lehnm’ S
S ' | Commk«mnem

1.
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BEFORE THE

PUBLIC UTILITIES COMMISSION
OF THE

STATE OF CALIFORNIA

I Inthe Matter of the Investigation into the rates, rules,
regulations, charges, allowances and practices of all

relating to tke transportation of property for non- 53
profit shipper aszociations a3 ¢Sned In Section 220
of the Public Utilities Code.

commeon carriers, highway carriers ana cily carriers | Cace No.
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ORDER INSTITUTING INVEST(GATION

Good cause appearing,

IT 1§ llhll}'.BY ORI)thD lllat an. m\.atlgahon be and i is
hcnb\ msmulcd by the Comllll~510!l upon its own motion for the pur-
pose of muslwatma the rates, rules, reaulahong chargts, allowances
and pra(il(‘(‘a of any and all carnem of property, mcluduw cormon
CATriers, rad:a‘l h\gh\va\ commuon carriers, highway conlrati carriers
and city carriers as defi ned in the Pablie Utilities Code, (all of said

carriers are hereby made rc\pondents to lhh proccmhng relating to
the transpoitation of property for groups or associatious of shippers
as defined in paragraph three of Section 220 of the Tublie Utilitics
Code, for the purpose of determining:

1. Whether this transportation has been performed in violation of
1he Publie Utitities Code by charging, demanding, collecting or Toveiv-
ing a Jesser QO!IIP(’II\‘IIIOHI for this transporlation than the applicable
charges preseribed in the minfimum rate tariffs of this Commission on

the part of radial highway common carriers, highway contracl carriers
and city carriers.

2. Whether this transportation has been performed in violation of
the Publie Utilities Code by charging, demanding, collecling or receiv-
ing compensation different than that preseribad in the published tarifls
of common carriers.

3. Whether any arrangements, agreements or practices involved in
this transporlation are in viotation of the Public Utilities Code.

4. Whether any carrier or carriers should be orderad to cease and
desist from any unlawful acts or praclices found to exist.

5. Whether any or all of the operating anthority of the respondents
should be eanceled, revoked or suspended.

6. Whether respoudents should be ordered to colleet from shippers
the difference between the charges billed or collected and the applicable
charges due under the minimum rate tariffs or tariffs on file by com.
mon carriers.

7. Whether any other order or orders that may be appropriate should
be entered in the lawful exercise of the Commission’s jurisdiction.

1T IS HEREBY FURTHER ORDERED that public hearings in
this investigation be held before such Commissioners er Examiners as
shall hereafter be designated, at times and places hereafter to be set.



