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BEFCRE THE PUBLIC UTILITIES COMVMISSION OF TEE STATE OF CALIFORNIA

Decision No. 51408

investigation and suspension on

the Commission's own motion of

Schedule No. 108=T of The Pocific Case No. 5754
Telephone and Telegraph Company

filed by Advice letter No. 6371.

Appearances and List of Witnesses
are set forth in Appendix A.

INTERDM OPINION

Nature of Proceeding

This is an investigation incugurated April 24, 1956, oa
the Commission's own motion, into the proposed rates and coanditions
applicable to private mobile communication systems furniched on
- & lecse and maintenance basis by The Pacific Telephone and Telegroph
Company, hereinafter referred to as Pacific.

Heretofore, Pacific hos made o tariff offering of public
nobile radio telephone service whereby & subseriber could placé
& telephone call through 2 control office to 2 person in 2 motor
vehicle, and vice versa. It represents that it is & popular and
useful service. Thereafter, Pacific had inquiries zbout the
possibility of providing such facilities on o private basis, that
1g, where subscribers would not have to call through a central
office or wait for other calls, but could keep in touch with motor
vehicles at any time.

In response to these inquiries, beginning in 1948,
‘Pacific started on an experimenpal basis to enter into contracts
under which it would furnish and maintein 21l of the equipment

and facilities for the subseriber's use and operation under license
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from the Federal Communications Commission, hereinafter referred
to &s F.C.C. Pacific represents that the trials were successful
and that the number of contracts grew. Coples of these contracts
are filed with the Commission pursucnt to Decision No. 50837 under
Application No. 33935, Case No. 5570, dated December 7, 195L.
Pacific now considers that it has sufficient experience as %o the
equipment, costs of installotion and maintenance to warrant the
filing of toriffs containing a definitive statexent of the terms,
conditions and charges upon which the service would be available
generally. It contends thact, with the number of inquiries now being
received from the public, such o tariff is necessary and appropriate
in the interests of speedy and efficient service.

Accordingly, on Karch 30, 1956, Pacific filed the toriff
involved here, Schedule No. 108-T, to becozme effective on April 30,
1956. On April 10, 1956, the Commission by Resolution No. T-3270
granted cuthority to moke said tariff schedule effective on
April 30, 1956.

Before the toriff became effective, the City of Los
Angeles and 2 group of concerns and persons engaged in the
installation and maintenance of privaete mobile radio systems filed
petitions for rehearing, contending among other things, that the
services proposed to be rendered under the tariffs are not public
utility in charocter and that the filing is an attempt w0

1/

of American Telephone and Telegroph Company, was enjoined from

circunvent the Consent Decree™ under which Pdcific, as o subsidicry

engoging in any dusiness other then the furnishing of common

L/ Cnited 3tates of America vs. Westerm tlectric Comwany, Ine, and
Americon Telephone and Te.egrapgh Co., Civil Action No. 17-49
2n the United States Districet Couwrt for the District of New
Jersey, January 2L, 1956. '
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corrier communication service. These petitions indicated the need
for investigation by the Commission and, accordingly, the operztion
of Schedule No. 108-T was suspended and public heoring wes schédtlcd.
Public Hearing " ‘ '

Afver due notice, 2 pﬁblic hearing wus held vefore
Commissioner Ray E. Untereiner and Examiners Wilson E. Cline and
Manley W. Edwerds on the following days and &t the following
places: July 30, October 17, 18, 19, and 31, and November 1 2ad 2,
1956, in Sen Francisco, and Octoder 24 and 25, 1956, in Los Angeles.
The testimony was concluded orn November 2, 1956, and the parties
were granted permission to file concurrent oriefs not later than
December 21; 1956. 3Briefs have been filed ond the matter is ready
for decision. During the course of hearing requests were made
for 2 proposed report by the presiding officers and objection
therecto was filed by Pacific. In our opinion, 2ll parties hove
stated in their briefs substontially evervthing thot they would
raise in the way of exceptions to the proposed report. Such requests
are hereby denied.

On Januwary 16, 1957; counsel for Pocific filed 2 motion
to strike the parts of the brief filed by Joseph E. Xeller on
behalf of himself and the Petroleum Industry Electrical Association
beginning with the last parcgraph on poge 2, to and including page 12,
line 1. Scid motion is hereby granted on the grounds.tﬁat these
portions of the brief pertain to matters which are not of record
and which are irrelevent aand immaferial t0 any issue in the
proceeding.

Nature of Testimony

At the outset of the hearing Pacific listed the issues

(S

g: (1) Is o tariff filing appropriate ot this stoge of development

of this service, and (2) Are the charges, terms cnd conditions set
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forth in the tariff reasonable and proper and not discriminstory
or preferential. It then proceeded to present thrce witnesses o
explain: (1) the toriff ond the development of the service, (2) the
basis of the charges, and (3) that the continuation of this service
will not burden or adversely affect the remainder of its public
utiliuy undertaking.

The protestants and interested porties viewed the matter
as of much more importance and for reaching effect than Pacific
did arnd proceeded w0 question the utility status of this service,
Vo question the offering of this service by 2 large telephone
company as providing unlair competition to small private business
concerns and to question whether this is o proper activity for o
telephone utility to engage in.
The Provosed Tariff

Schedule 108-T provides rates, charges and conditions

for private mobile radio telephone systeams furnished on & lease
and maintenance basis by Pacific. It offers the most generally
used equipment items ot stated rates when such items afe provided
under normcl conditions. It also conteins provisions for furniching
'equipment et charges based on estimeated cost for special equipment
and orrangements not specificolly covered in the schedule. It
provides that the stotion licensee will be responsible for secwring
frow the F.C.C. the necesscry cuthorizations for the communication
syster and such operative personnel zs may be required by the
rules of the F.C.C. .Such scrvice will be furnished

TO persons or organizations other than communication common
carriers, licensed by the F.C.C. in the Maritime, Aviation (not
including cireraft statioens), Public Safety, Industrial, Land
Transportation or Citizens Radio Services. It also provides that
the station licensee shall knve exclusive control of the communica-

tion facilities and shall have full respoasibility for their use
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and operation in accordence with F.C.C. rules. In cddition to
limitations as to liability, provisions as %o minimum charges?
basic termination charges, location of load stations and mobile
stations are provided.

As examples of the proposed tarif £ rates, for a low
power land station the monthly rate is $28; for a high power lamd
.station the monthly rate is §74; and for 2 mobile station the

monthly rave is $20. In addition, rates for such items as

antennas, poles, control consoles, push-to-talk hand telephones,

control relays and other items are provided. The lond station
equipment is subject to 2 basic termination charge which reduces
ot the rate of 1/60 each month. The mobile station equipment and
supplexzental equipment are subject to installation charges.
Pacific's first witness testified that, the cherges set
forth in Schedule No. 108-T are geonerally the same o5 those now
being chorged in the present contracts, except for o few minor
Llnereases and decreoses. Likewise, he testified that the cor-
ditions set forth in the proposed schedule are essentially the
same &5 those now included in contracts for furnishing privaote
mobile telephone service. A copy of the proposed Schedule No. 108-T
is included in the record os Exhidits Nos. 1 and 1-B and illustrative
forms of contracts as Exhibits Nos. 2 snd 2-4.

Service Develovpment

As has been previously mentioned the number of contracts
by Pacific for private mobile communication systems has grown since

the start in 1948. As of April 30, 1956, the rumber had grown to
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R1lL in the State of Colifornis. Exhibit No. 5 shows the following
growth trend:

Nunber of Contracts
Made Durinpg fear™  Cumulative TOLol

1955
1956

Applicant’s first witness testified that these L con~
tracts represent less thon 4.5 percent of the total private mobile

base stations licensed in the State of California. As of April 30,

1956, taese contracts covered 1,702 privote nobile units and

currently many new parties are seeking these privote systems. This
witness indicated that 225 inquiries ore on hand for these private
systems.

In view of the cpparent large unsatisfied demand for
this private service; inquiry was mode of the witness as to the
reason why this service could rot be handled by the reguler public
mobile telephone service being offered by FPacific. The reply was
that os nearly as he could determinme none of those zeking inguiries
can be served satisfactorily by public mobile service becawse such

arties generally have o requiremeat for calling within their own
organizations or between their own units. For such purposes, »ublic
mobile service 4s not satisfactory. The public mobile telephone

i3 subject to the deley of walting for o chamnel, if the channels
are busy, and to the delay crising from the necessity of placing
the call through an operztor.

This witness 2lso testified that as of Septexber 30,
1956, there were 1,462 mobile stations in the publiic mobile system
and as of that date Pacific was holding orders for an additional
3,397 mobile units.,

-
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Ouality of the Service

A number of porties waich were receiving private mobile
radio-telephone under contracts with Pacific, upon learning of the
foct that the Commission was investigating this service, took the
trouble to make appointuments, appear; and present testimony at the
hearing regarding the quality of the service. An even larger '
nunber wrote letters about the service to the Commission. Almost
universally they asserted that the service rendered by Pacific was
very satisfactory, that meintenance service was available generally
on & Z24=hour basis and that the raves charged were reasonoble.

AlLl desired that the service be aovailable and continue in the
future.

Prineinal Issues

After onolyzing the extensive record in this proceeding,
the principel issues in the Commission's opinion are:

l. Is the offering by Pacific to furnish mobile communicetion
equipment on 2 lecse and maintencace basis withgut discrininction
to persons authorized to operate private mobile communicatibn
systems an offering of public utility service by 2o telephone éor-
poration under the provisions of the Californic Constitution 2nd
the Public Utilities Code?

" 2. Does Section 851 of the Public Utilitiecs Code require
Pacific to obtain the asuthorization of this Commission to lease
mobile communication equipment to persons authorized to operate
private mobile communication systems?

3. Does the Federal law preclude this Commission from
regulating the rates charged oy & telephone corporation for leasing
and maintaining mobile communication equipment to persons authorized

to operate private mobile comunication systems?
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L. Would the authorization of tariff rates for private
mobile communication service provide unfair competition to small
businessmen offering similor services on o contract basié, contrary
o the Iintent and purposes of the Consent Decree?

5» Should the Commission assume jurisdiction over the
private operators in this business?

6. Will the continuation of this service be deleterious
To the regular communication service furnished by Pacific?

7. Are the propozed rates a2t o reasonzble level for the
type and quality of service being rendered?

Issue 1 = Public Utility Sexvice
by 2 Telconore Gorporation

Pacific represents that its corperate purposes and
powers &s set out in its articleé of incormorotion are sufficicntly
broad to include the furnishing of private mobile commumication
systems on a lease and maintenance basis. It also represents that
it is not limited to "land lines" in conducting it s telephone
ousiness. Pacific states thot while it does in fact own and
operate many miles of land or wire lines, it has performed telephone
service by radio in Californio for many vears aﬁd much of its
present communication network in Californiz consists of radio
equipument and channels used for point-to-point 2s well as mobile
communications; that radio hes been used in its telephone
business since 1921 and ot the present time it operates about
350,000 toll circuit miles of microwave in Californiz; that
ordinory toll scrvice goes os much by radio as by land lines; and
that radio is also used for such diverse services as rural sub-
scriber lines, coastal harbor service and highway service.

Pacific states that as 2 corporation owning and furnish-

ing ™elephone lines", i.e., privatc mobile comzunication systens,
g P ) 2 &
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it operates as & telephone corporation os defined in Section 234
of the Public Utilities Code.g/ Seetion 233 of the Code definmes
"selephone line™ as including "2ll conduits, ducts, poles, wires,
cebles, instruments, ond appliances, and 2ll other real estate,
fixtuwres. ond personal proverty owaed, controlled, operated, or
nansged in comnection with or to facilitate communication by tele-
phone, whether such communication is had with or without the use
of transmission wires.m

Pacific also states that 211 telephone corporations
are not necessarily public utilities, but 2 telephone corporation
which offers service to the public is declared ﬁo‘be a public
utilivsy by Section 23 of Arvicle XII of the Californis Constitu~
ti022 and by Section 216 of the Public Usilities Code.

In furnishing privote modile communication systels on
a lecse and meintenance basic, Pacific states thot it qualifies 2
a public utility both on the groumnd that it is furnishing 2 service

and on the ground thet such service is offered to the public.

2/ Section 234 of the rublic Utilities Code provides:
trTelephone corporation’ includds every corporation or person
owaing, controlling, operating, or managing any telephone line
for compensation within this Stote.”

3/ Section 23 of Article XII of the Californis Comstitution provides
in part as follows:
"Every private corporation and every izdivicucl or associction
of individuals, owning, operating, mencging or controlling any
»uw plant, or equipment within this State ¥ for the trons-
mission of telephone or telegraph messcges ¥%% gither directly
or indirectly, to or for the public ¥¥% is hereby declared to
be 2 pudblic utility subject to such control and regulation by
3h§ Railroad Commission as may be provided by the Legislature,
A2/34 -
Section 216(a) of the Puwlic Utilities Code provides in part:
mrPublic utility*® includes every %% telephone corporation ok
where the service is performed for or tac camodity delivered
to the public or any portion thereof.”
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Protestants held & different view and one witness
insisted that the leasing and meintaining of iznert radio equipnent
for F.C.C. private mobile station licensees is neither 2 telephone
service in fact nor within the intendment of the Public Utilities
Code. EHe cited a recent decision of tae California Supreme Cowurt
in the Television Troansmission Casez/ whercin tho issue was
whether the coaxial anteana service constituted 2. telephone service,
j.e., the operation of 2o “telephone line" os defined in Section 233
of the Code. He staved the Cours concluded that 2 cexpany does
not operate & telephone line and is therefore not 2 telephone
corporation unless such control, overation and monogement are in
connection with or to facilitate communication by telephone, and
further, that the service petitioner rendered was not communication
"oy telephone” within the meoning of the Code.

Pacific also cited this case and stated the Court drew
o distinction between television broadecasting and <elephony
quoting: Mwwik in telephony one may carry on o two way conversatioz
by specaking as well as listeningx%," Pacific represents that
private mobile systems are telepaone systems, since they consist
of transmitters and reccivers for cerrying on two-way voiée
communicotion between land stotions (sometimes called base stations)
and mobile stations.

Another party stated these activities are not telephone
service, but are cquipment service, and the mere leasing, instal-
lation or meintenance of radio equipment forAprivate mobile radic
or any combination of these activities; without the 2bility to

furnish the channel upon which such equipment is used, bear no

5/ Television Transmissions, loc. V. pubiic Utilities Lommission,
0L F. 26 80Z (Col. Sup. Ct., 40500.

’
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&/

indicia of the monopoly characteristics of tclephoaé service.
Ouite the contrary, he states, the leasing, iLnsztallation and
meintenance of cquipnment for private mobile radio is in faet 2
highly competitive industry in which over 100 persons are directly
engaged in the State of Califorria alone.

Pacific advancéd 2 different view, stating there is
notaing unusual in the fact that regulated puwlic utilities and
unreguleted enterpriscs moy be furnishing tvhe same or o similar
type of service in the some locality 2t the some time. In the
absence of an exclusive franchise a pudlic utility has no right
to be free from compotition; andl by the seoume token it is fundoe-
mental ©0 our competitive system that unrezulated businesses have
no right to freedom Lfronm competition, so states Pacific, and it
cites two casesZ/ outside of California. Competition‘between
municipal utilities not subject to the jurisdiction of this
Commission anﬁ public utilities in this State are not uncommon.
Pacific indicates that dedication of its property to public
service subjects it to Commissicon regulotion and states that by
submitting to regulation of the Commission it has voluntarily
dedicated its private mobile facilitics and business to & puwblic

8
use, citing several cases.-/ In this connection it should be

6/ This party stated: rFerhaps the outstanding indicia of telephone
service is the necessity that it be a monopoly in 2 given
geogrophical area and cited: Colifornia Fire Proof Storaze
Comowany vs. Brundige, 199 Cal. l&5, 189)

7/ Tennessee Power Co. v. T.V.A. (1939) 306 U.S. 118; Alabema
POWEr Lompany V. Lckes (1938) 302 U.S. L6L.

8/ Palerino L. & W. Co. v, Railroad Commission (1916) 173 Cal.
380, 38L; Franscioni v. solicad Land and weter Co. (1915)
170 Cal. 221, 227; Stuncon Lumter Co. v. Ruykendall (1927)
275 U.S. 207, 212.
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pointed out that the selection of the persons who fall within the
portion of the public to waich the service ic offercd will be made
by the F.C.C. and not Pacific, \

Pacific represents that 1t requires no cortificat: of
public convenience and nccessity to furnish telephone service,
including the lecsing ond mointodining of private mobile tel( phone
systenms, because it acquired the right to ¢ngoze in that businecss
under its cherter gronted by the State of Califoralc prior T
1912 when certificates, &3 now required under Scctions 1001 axd
1002 of the Public Utilitics Code, were first required.

If Pacific werc not permitted to continuc in this

business it cited several coxamples of the acdversce effeet it would

have on the pwlic, Pocific points out that without exception the

other suppliers who appecred in this procecding testified thet

they reserved the right vo refusc service at their option. Pacific

is ready to scrve the public without discriminstion cnd states

that the testimony showed 225 pending inquiries about the service
since the matter of toriff f£iling hos been in abeyonce — inquiries
from government agencics, law enforcement agoncies, utility
companics, hospitals, service companies, newspapers, labor unions,
farmors, food and fecd businesses, oil compenies, mining compaxics,
vexicadb cozparics, cxpress compenies, builders, contractors,
lumber companics, banks, warchouses, ond o large number of others.
Other types of scervico considered as ™telcephone scrvice”
and scrved under filed teriffs which Pacific considered analogous

to the privete mobile radio service are:

1. T"Private leased line™ service
2. Local privote lines

3. Telemetering scervice

L. Cocde calling cquipmen®

5. Lowd speaker paging equipment
6. Buzzer equipment
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As one answer to the charge that this privasc mobile
telephone service is not approprizte for Pacific as a public
utility, it referred to Decision No. 51271 issued by this
Commission on March 29, 1955, concerning the sale by the Sbuthcrn
Countics ard Southern Californis Gos ;ompanics of their radio
telephone system to Pacific and contracts to loase~back the
equipment and have Pacific furnisk the maintenance.

In Decision No. 51271 Poeific was not cuthorized o
enter into the arrangement &% the rotes and prices as proposed,
but later was so cuthorizod By Decision No. 51446, however, at
o higher annuwal payzent in order not t0 result in any burden on
the regular tclcphone subscribers of Pacific. Our conclusion at
that time was that the proposcd service will become a public
vtilivy service but that there was insufficiont cxporicnce 4o
warraat the filing of tariffs. Wwe then pointed out that Pacific's
ontry into this field was still on an experimental basis, and that
1t might be a disservice to its telcephone ratepayers to require
it to file tariffs and offer this service to a1l comers. EHowever,
our conclusions 2t that time were on & comnsiderably less extensive
record than is now before us.

After studying the coxtensive record we find no reason
to change our carlier view. Pacific is definitely 2 public utility
under the Californiz Constitution and the Public Utilitics Code;
it is not only willing now to dedicate its mobiie.communication
property to the public service in private automobiles for privato
&s well as public mobile communication service and to f£ile tariffs

as required by the Public Utilitiecs Coede, but we hereby find thet

it has In fact so dedicated its property ond service.
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The Commission finds that Pacificts offering in its
proposcd Schedule 108-T to furnish mobile commumication cquipment
on & lcase and meintencnce vasis without discerimination to
persons authorized to operate private mobile ccmmunication systems |
is an offering of public utility service by a telephonc corporation
under the provisions of the Coliforaniz Comstitution and the Public
Utilities Code.

Issue 2 - Lease of Neecssary or
Usctul Ltility Froverty

One of Pacificts witnesses testificd thot the same types
of egquipment cre used in the private mobile radio telophonc
systems as arc used in its regular public mebile radio telephone
service offering. Section 8§51 of the Public Utilitics Code pro-
vides that ™o utility shall scll, lease *#% or cncuxber the whole
or any part of its % plont, systez or other property necessary
or usefuvl in the performance of its duties to the public ¥k
without first having sececurcd from the Commission an order auvthoriz-
ing it so to do.m

Inasmuch as lecasing is contemplated of necessary ond
useful utility property, Pocific is requirced under the Code first
to obtain an authorization of the Commission so to do. In the
past Paclfic has filed copies of the various private mobile com-
munication sontracts with the Commission and has seewred Commission
authorization, by resolution, before contracts rolating to the
furnishing of private mobile communication service have bocome
effective. Only in the Southern Coliforniz and Southern Countics
Gas Companies? sale and lease back arrangement did Paeific scek
and first obtzin an order of the Commission. In looking to the
future and the large number of custemers that mey be involved, it
would indeed be cumbersome for the wility to have to obtain 2

specific authorization of the Commission preliminsry vo each leasing

Y
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of mobile communication cquipment. The authorization which will be
gronted to Pacific to file Sechedwle 108-~T as hercinafter modificed
will constitute the necessary authorization by the Commission for
Pacific to loase the mobile communication systar cquipment.

Qur conclusion on this point is that ﬁhe proposed
privete mobile communicotion systems will be composed of necessary
or uscful utility cquipment and the lecsing therceof is subject to
Commission jurisdiction.

Issue 3 = State Regulation of
lntrastate lioblle Communications

Some of the protestants pointed out that radio trans-
nicsions are mot respective of geographical boundarics and some
of the signols will undoubtedly troverse state lines. This con-
dition could exist. The Federal Communications Commission hos
regulatory authority in respect to rates and charges for inter-
stote communicatvions and international comuunications. Howevér,
the provisions of Sections 2{b) ard 3(c) of tho.Communicacions
Act of 1934 os amended. (47 U.S.C. 152 and 153), make it clear that
the Federal Communicazions,Commission nzs no jurisdiction, except
wader the rodio licensing provisions of the Act, over intrastate
communi cation service by radio and that "interstato communication
by radio™ docs not include communication between points in the

same state, if such communication is regulated by a State

Commission. V//
The private mobile telephone communicotion with whica

we are here concerned involves communication between points
within California. We have concluded that the rates to be charged
by Pecific for its services in connection with such communication
are subject to regulation by this Commission. The federsl low

clearly does not preclude such regulation.

~15-
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Certain partics suggested that private mobile licensees
obtaining their oquipmont from Pacific on 2 lease and mointcnance
basis do not have control of the equipment as required under the
F.C.C. rules. While most of the partics leasing cquipment £ron
Pacific preferred that the technical adjustment ond maintenance be
performed by Pacific’s technicions, &t appeared that technically
these parties had control of the equipment. Even if they did not,
that is 2 matter for the F.C.C. to deal with ond is not an issuo
within our province. |

Issue L = Unfair Competition and
the Consent Deerce

A Congressman from Californicz, appearing as the reprCe
sentative of Subcommittec 5 of the Small Business Committee of the
House of Represcatatives, stated: "It appears that the filing of -
tariffs definitely reflects unfair competition to the nony smell
businessmen of our state.® He was femiliar with the Consent Decree
(Supra Note 1) and conmtinued: "Under the Decree, the American
Telephone and Telegraph Company, Western Zlcetric and thoir sub-
sidieries are forbidden to engage in any business other than tho
furnishing of common carricr services, yet that term is defined
in such manmer that the small dusinessman in the privnte ¢communy -
cation service will be afforded little actuzl protection.” EHe
charged thot the strotegy is for the telephone companics, whose

privote communication sorvices werc not then subject to regulation,
to file tariffs with the various state counmissions in order to
bring them within regulotion and so exempt thosc oPérations from
the prohivitions of the Deerce.

He 2lso indicated that not only docs the Consent Decrec
fzil to accomplish what the govermment endecavored to do seven years

2go, but it actuelly assists big business to the detriment of the
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independent and small busincesses. He conzended.that by that decrce
the monopoly position of tac applicant may be even further extended
into the arca of private communicotions. Ze gave his considercd
opinion that the freo enterprise system of owr counbry and tke
over-all benefit of all Coliforniz citizens will best be protected
by denying the present tariff filing of the applicant,

Counsel fox Pacific responded and stoated that there is
no substance to thiz charge of unfoir competition becouse the
telephone utility must offer the service at o fixed rate, while 211
other concerns, including the small businesses in wkich the
Congressman is interested, are free to underbid the wtility if
they see fit, and if the customer wishes to toke the lower bid
he is froe to do so. He also stated that the monopoly ?rozection
afforded public utilitics is not 2 competitive protection with
regard to the furnishing and maintaining of private mobilé con-
munication service and works as o rectriction rather Then 2
preference,

Much of the time of the protestants 2t the hearings wes
devoted to the voicing of fears and conjectures as to the possible
conscquences of our accepting these tariffs. The feers were
apparently rezl, and the Commission wanted 4o place no restrictions
on the protestants in the prescatation of thedir views. Much of
what was presented in this connoction was, however, not germeae to
the issues in this case. If the proposed offerinz of the applicant
is 2 public utility offering of telephone serviee the law clearly
requires that we assume jurisdiction over it whatever tho collateral
conscguences may be. If, in addition, the proposed rates are fair
and reasonable, we have no alternative but to accept the tariff

offered for filihg.

~17-
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While some of the privatc operators or their roprosenta-
tives who prescnted testimony haXd views somewhat similar to thosc
expressed by the Congressman, several indicated that they could
meet and live on the rotes veing proposcd by Pacific. One privete
operator indicated that the cost of mobile cquipment for trans-
nission at frequencies above 40O megacycles is groater thon that
for lower frequencics and thot the proposed rotes of Pacific ar
too low for this higher frequency band.

thers indicated 2 competitive advantaze to the-utility

because it could offcr 24-hour per doy maintonance service in its

many service shops throughout the State. Certain of thesce partics
contended that Pacific?s porticipation in this business constitutes
"unfair competition™ and that it will uwltimately obtain 2 monopoly
of the busincss.

OCur commeats on the fears of the protestants can
thercefore, be brief. Sincere though they be, they have not been
proved in this record to be well founded.

There is o feor thet the telephonc company will use this
service as an centering wedge to securc ultimete control over 2all
wave loengthsnow devoted to privete communications. EBEut this con
be done only by order of the F.C.C., which is chorgod, &s truly
&5 is this Commission, with the duty of protecting the puwblic
interest. There is o fear that th& uppl;cunt will get control of
2ll the Californiz mounteintops suitabled for the location of base
stations. Here agein, if the danger should cver become acute there
is public authority to dzol with unfair busincess practices. There

s & fear that this Commission is being used to subvert the intent
of the Consent Decree. But the federal court has continuing juris-
diction and docs not necd the offices of this Commission e¢ither to

interpret or to erxforce its orders. There is fear that the

18-
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‘competition of the tclephone company will drive the smaller
supplicrs of this type of scrvice out of busincss. Protustants?
téstimony on this score, howcvcr; shows some interncl inconsistencies.
On the grounds of preserving competition, they scek +o bar a com-
petivor from the field. In fearing the competivion of Paeific,
they assume that it will have insuperable competitive advantages;
while, in discussing Pacific’s motive in moking chis public offering,
they caphasize thc disadvantages which regulation involves.

We ore not convinced that Paclfic's presence in the
field will constitute any threat to the continuced vigof of its
competitors. It should not, does not propose to, and will mot be
allowed to favor its own private mobile customers by waey of con~
nections with its "land lines™ not allowed to thc customers of its
competitors. It will be required to maintain charges which are
fully compensatory. It will be under the disadvantage of being
unable %o enter into price competitiorn with its competitors 0
secure the business of particularly desirable custoﬁcrs; and it
will be required to serve customers its competitors oy not clect
to serve. There is no danger here which world justify our going to
the Legisleture to ask to be rcelieved of the duty which the law now
imposcs upon us o regulate the service.

The Commission finds that competition of regulatced

companie s with the nonregulated, if it is unfoir a2t all, is more

likely to be unfair to the regulated rathcr than to the nonregulated
competitors. The record made it clear, and o supplemental filirg
has given additional assurance, that the 2pplicant will net grant
special favors in connection with its regular telephone service to
its own mobile telephonc customers., In any event, in the Commission's
opinion, the public has lcss to foar from the ac%ivities of a2

"monopoly™ when such™monopoly® is fully regulated by pudlic
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authoritios and we fail to find that Pacific will be in o position
to compete unfairly with its sealler rivals.

While it was frequently asserted at the hearing that
Pacific's motive was to avoid the Conscnt Decrce, there was no
proof and the Commission cortainly will not toke judicial notice
of good or bad intontions. In ony evenz; it is for the federal
courts, and not for this Commission, to implement their decisions;
end the Consent Decree scems specifically to assume that such
activitics as the one nere in contemplation con be rexdercd by
applicant without cny injurious effect on tiae public welfare, so
long as such activitics are regulated by state commissions. Ve
believe that, if this ig¢ the implication of the Consent Decree,
it is 2 fully Jjustified position. If the federal court had wished
to bar such activities by thc cpplicant even though subjected to
regulation, it would have made such provision and the guestion
would not be before this Commission. So for as the effect of the
Consent Decree is concerned,'it 15 not actually pertinent to the
issues in this case. If the proposed service would be utility
service in the absence of that deerce, it is still utility service.
If we held this service to be utility in nature in the zos company
cases beforc the Consent Decree, there is nothing in the Consent
Decree to proapt us to change our holding. If our previous holding
that this service is utility in nature, distastefuwl to Pacific at
the time it was made, now turns cut becouse of the Consent Decreo
to be beneficial to the applicant, thot in no wise affects the
validity of our previous holding.

It is to be noted thcz; with the oxception of the Civy
of Los Angelcs; all protestants were or represented other operators
in the private mobile radioc telecphone fiecld. Their own corvenicnce

would be served by the elimination of & competitor.
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The members of the using public who appeared or contacted
the Commission by correspondence, including both préecent ond
prospective patrona of applicant’s private mobile service, were
unaninously and vigorously' of the opinien that applicint's service
in this field is excellent, reasonadbly priced, and neceded. No
one ¢lse has offered the service To 2ll comers on equal terms and
sone of the witnesses testified they could not get satisfactory
service except from applicont. From the mere foct that no other
supplicr offers the service as o public utility, obliged to serve
all quelified appliconts without discrimination, the ddngcr is
inevitable that, iz the absence of applicantts service, some who
need this type of service could not got it. Certainly they would
have no one from whom they could demand it as a matter of right,

23 they con from applicent if this toriff is accepted for filing.
Being convinced by the record of the importance of this service
to those who need it, we comnot escape the conclusion that public
convenience and necessity require us to authordize the applicant to
supply it.

Tssue 5 - Jurisdietion over
Private Operators

Some protvestents contend thet if the Commission regulates
priveate nobile cemmunication service furnished to the public by
Pacific, it must neccssarily regulate all companics or individuals
which lease and maintain private mobile communication systeams.
Pacific states that in the first place, it is fundemental that 2
regulatory Commission camnot reach cut to rcgulate, as o public
utility, on emterorise which has mot dedicated its property o
the public service as the Constitutions of this 3Jtate and of the

United States guerantee froedom firom regulation os a public utility
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in the absence of such dedicatvion. In this regerd Pacific cites

g/

Those persons and companies, other than Pacific, provid=-
2 >

several cases.

ing privete mobile communicetion systems on a lease maintencnce
basis, which offered cvidence on the subject of dedicavion, denied
any intention of dedicating their systems to the public. EBach of
vhem reserved the right to refuse to deal with certain members of
the public. Most of the privete individucls or companies in this
business sexve within a small or restricted arca wherecas Facific's
prOposéd area covers practically‘the entire state. The record
shows that Pacific is comneting with many of thesc other parties in
these smell or restricted areas.

The question as to whether or not the Commission should
assume Jjurisdiction over other privete mobile operators is not in
issuc in these proceedings. The basic differcnce between the-
service offered by the %eclephone coxmpany and that offeroed by its
competitors Lis that the telephone company now offers to render
service on the same basis to all qualified 2pplicants for such
service. If and when any of the other companic s hold out their
service to the general sublic (or to suck portion of the public
as can qualify for it) they will undoubtedly assume pudlic utility
status as telephone companics, and will subject themselves to
regulotion. Until that happens, we shall have no authority to

reogulate them. It Zs only public tolephonc componies offoring to

9/ rFrost Truckinz Co. V. Ri Com. (19206) 271 U.S. 583; Souzz V.
pubife Utilities Com. (1951) 37 Cel. 2d 535, 54R=543;
Semuelcon v, Pudlic Utilitics Com. (1951) 36 Cal. 2d 722,

132=833
Cudahy Packing Co. v. Johnson (1939) 12 Cal. 716, 721-722;
Story v. hichardson (L92.) 86 Cal. 162, 167: '
nichardson v. Railroad Commission (1923, 19L Cal. 716, 721-722;
Associnted =te. Co. v. Rallroac Commission (1917) 176 Cal. 518.
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sorve the public and not privave operations of a telephone nature
that are within our jurisdictidn. Our conclusion on this issue
is that, until there is ovidence that these private persons or
companics, other than Pacific, have dedicated or are willing_to
decicate their service to the public, we have no authority to
and should not attempt to rezulate them.

Issue 6 - Effect on Pacific’s
Regular Communicaetion Servico

A witness for the Commission staff prepared Exhibit
No. 18 for the purposc of entering into the record the current
situation regerding held orders f{as of September 30, 1656) in
Pacific's service territory. Thc held orders and held regrade
reguests for the years 1953 through 1955 and the first threo

guarters of 1956 follow:
Held
End of Cuarter Hcld Orders Rezrade Requests

1953 ~ Pirs 97,372 82,6L9
Second 90 53, 83, 176
Third 31 »310 86 ,670
Fourth 5L 345 75, h50

First 47,413 63,953
Second 40, 367 38,470
Third 34, 82b 37, 777
Fourth 20,279 32,083

First 27,292 31,900
Second 27, 958 22, 089
Thire 28 Sadd ’7,353
Fourth 29, 7061 47,596

First 33,289 53,155
Socond 30,550 6& 223
Third 23, ‘878 ,331

The significance attached to these figures by the witness was that
as of September 30, 1956, there were 97,209 applicants for service

that Pecific either has not been able to provide with sorvice or

has not been able to provide with the grade of service they desire.

This is & lerger nuwber than hos cccurred ot any 4ime since the
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first quarter of 1954. The beoring of thesc facts upon the
proposéd Terifs 108-T is that mooile radio scrvice, in his opinion,
compates with Pacific’s primory obligation, that is, the rendering
of normal telephone service, for money for new construction,
management time and enginecring time.

The staff recommerded that the Coﬁmission pernanently
suspend Teriff Schedule 108-T because Pacific is not and has not
veen providing telephone scrvice on & ¢urrent basis. The staff
further recommended that Pacific dovove its full efforts towards
frlfilling its basic utility obligations; ard that Pecific not be
permitted to serve new private mobile customers until such time
as its held order and regrade situation is on & curreat bacsis as
defined in Decision No. 53312 of this Commission.

Pacific's witness held 2 different view ond testified
that if 2ll of the management and engineering time and money and
material devoved to private mobile telephone service were devoted
to c¢learing held orders, no held order could or would be cleared

eny sooner thon it can and will be clearcd under Pacific’s present
‘plans. He stated the recl problem is the uapredicteble nature of
telephone demand and unforeseen shifts in population growth and
movenent, which in some instances require a planning and con-
struction interval of cighteen months tTo two years before telephone
plant can be ready for use.

The Californie Farm Bureacu Federation supported racific's
position in this matter and stated thot of the 33,000 unfilled
orinary service orders as of April 30, 1956, two-thirds were less
than three months dld, and thet in 300 out of tic LOL centers the
held order problem for »rimary sexvice is substantially nonexistent.
At page & of Exhibit No. 18 it is established +het the hold order

problem is concentrated in three areas — San Jose, Sacramento and
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Orange County. The Farm Burecau concludes that the diversion of
Pocific?s capital and persomnel from 2ll cother clesses of service
to concentrate on the reduction of the number of held orders would
not accelerate to any marked degree¢ the results of the efforts
currently devoted to the filling of primary service orders on a
current basis. |

Qur conclusion on this issue is that we cannot say with
certainty that Pacific's activities in the private mobile telephone
field do not delay, to some extent, the fulfillment of the public's
request for new telephone scrvice or upgrading of service. 7The
primary obligation of The Pacific Telephone and Telegraph Cempany
is the provision of basic exchange and toll telephone service in
the territory in which Pacific furnishes that service as &
monopoly. Wnile we arc impressed with the importance of private
moblle communication service to the public, 2 substantial portion
of the public moy obtain such service from organizations other
than Pacific. In the territory served by Pacific, basic telephone
service can be obdbtained from no other source. Considering all
the circumstances, we are nevertheless of the opinion that no
restrictions other than those herein provided should be placed
on the offering of private mobile service 2t the present tire,

Issue 7 ~ Rate Level

Pacific's estimated operating results under the
proposed rates are set forth in Exhibit No. 5 and indicate thot
the rote of roturn is 6.8 percent. The Commission staff studied

this matter and introduced Exhibit No. 21 which indicates thot

the proposed revenues do not cover all of the expenses and %the
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resulting rate of return is 2 red figure of 3.0 percent. These

two analyses in summayy form are:

Pacific’s Staffts
sxh. No. 5 Exh. No. 21
Revenues (Estimated Annual Basis) & 638,125 % 638,125
Expensges end Taxes
Mainteznance 165,668 355,077
Depreciation 175,907 175,907
Traffic - -
Commercial and General Empense 105,752 105,752
ggate and Federal Income Taxes 72’823' a2 Os-j
her Taxes 2 38, g
Total Expenses and Taxes $ 553,43% v O,
Net Revenue $ 82,602 $ (35.67)
Telephone Plant in Sorvice $i,668,129 51,668,129
Depreciation Reserve 453,214 L;},Zlh
Net Telephome Plant By, 20,955 1,214,915
Rete of Return 6.8% (z-0)%

(Red Figore)

The main differcnce between the two estimetes is in the
ivems of zzintenance expense and the related income tax. The staff
had investigated the mointenance arrangements of Pacific and came
to the conclusion that the unit maintenance costs for mobile and
base stations used by Pacific in developing Exhibit No. 5 are
substantially lower than those 2etually experienced b? Dacific.
Exhibit No. 21 represcnts the offorts of the staff to appraisc the
operations cost showing of Pacific azd to make adjustments to the
exteat that Pocific's figures permitted the staff to do so. The
staff’s analysis indicates & loss from private mobile operations.

The staff also recommend ed permenent suspension of
Schedule 108-T because the rates proposed thercin are not compensa—
tory and trherefore the private mobile telephone sexvice will be aL
burden to the general ratepayer. The staff furtie r recommended

vhat at such time as Pacific is on 2 current basis with respect
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o keld orders, and if the Commission finds this a proper ficld
of sctivity for Pacific, it could then file proposed rates based
on costs supporvted by the separate records. In meking its study,
the steff hod determined that Pacific does not maintain separato
records on all of its private mobile costs but keeps them joinz;y
with the public mobile communication c¢osts. .
The maintenance expenses developed from actual expericnce
ty the Pacific Company in its Exhibit 9, for the year 1955, reflect
approximetely the same level of unit maintenance expenses as those
used by the staff im its estimaves. However, one of Pacific's
witnesses testified that it was his opinion that the maintenarce

costs used by the Commission staff were invalid becouse they were

based on certain accounting information without an amalysis of the

infirmities of that informotion for this purpose. He testifie&
that the accounting fnformation used by she staff did not represent
the going lewvel of expense sinee it reflected abrormally high
traininé costs during 2 period of extremely rapid growth amd also
included substartial costs of converting the cxisting systems frem
6 to 12 volt batteries. Pacific's position is that the staff's
results of operations study was based on 2 past period and is not
indicative of the lower costs that will be cxperienced in the
futuwre for this service. Pacific states thot the proposed rates
are not only compensatory but they ars adbout thoe s2me as the »ases
of its competitors.

Pacific 2greed %o revise Secetion D of Schedule 108-7
in cccordance with 2 recommendstion of the staff. This section,
waich specifies rates on 2 cost basis for special equipment not
nomed in the tariff, will, in its revised form, provide for
review by the Commission prior to such ratcs vecoming effective,

to insure against any preferential or diseriminatory treatment of
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customers. Pacific clso revisced the proposcd tariff by adding o
condition (Exhibit No. 1-B) which, carrying out its existing
practice, expressly preclucdes discrimination in the matter of
interconnection of private moovile cquipment with the general
exchange and toll switching system of Pacific, as between Paeific’s
private mobile customers and those of 1ts competitors.

The issues in this matter were fought primarily on juris-
diectional grounds and the interested partices had virtually nothing
to offer as to the adequacy of the proposed rotes. The Commission's
opinion is that Pacific's showing was more convincing vhan that
of the staff. Also, therc is cvidence that the competing companies
charge about the same rates &s those proposcd ¢xecopt, perhaps,
for the higher fregquency stotions; and that thoy find those raies
adequate. Moreover, in the absen&e of 2 convineing showing, the
Commission is reluctant to require a utility to charge & higher
rate than in its judgment is necessary. Except for the very
highest frequency, which is still more or less in the experimental
stage, we can adequately protect the public by placing Pacific on
notice that it will be recouired to keep adequate and aceuwrate
records of the separate costs of the sorvice by frequency bands
30 that we 22y, in any futurc rate proceedings; be sure¢ that the
rogular telephone swscribors are not being recuired to nmoke up
any deficits.

Findinrs and Conclusions

Based uwpon 2 consideration of the evidence, the Commission
finds and concludes:

l. That Pacific is o telephone corporation and a public
utility.

2. That the privatc mobile cormunication systems and
service now furnished under contract by Pacific and
proposed in Tariff Schedule No. 108-T comstitute 2 -
telephone line and public uwtility teleprhone service,
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under the provisions of the Constitution and the
Public Usilitics Code; ond that Pacific hes dedi-
cated the same to the public;

That the private mobile communication ecuipment

is necessary or uscful in Facificts performance

of its duties to thc public and the leasing of

such cquipment is subject o Commission jurdisdiction
85 provided in Scevion 251 of the Public Utilitics
ode;

That the Commission wrder Scetions 455, 728 and 729
of the Public Utilitics Code has the power %0
establish rates for privote mobile coummunication
systems in licu of contracts.

That the Commission under Scetion 455 of the Public
Utilities Code has the power to accept, alter or
permanently suspend the proposed rates or to
establish other rates which it finds ©o be just
and reasoncdle.

Tnot the proposed rates, except for 2 revision of
Scction D relating to Special Equipment angd
Arrangemenvs of Schedule No. 108-T, and the
inclusion of Condition II, Exhibit No. 1-B, as
hereinbefore mentioned, ané except for the fre-
quency renge of 400-470 megacyceles, are just and
reasonable; that Pacific should be required %o
revise sald Scetion D as provided ia the order
hereof, to add to Schedule No. 108-T the Condition
in Exhibit No. 1-B, and %0 apply & 10 nercent
surcharge on the rate por month for land stations
and for mobile stotions whore the fregquency of
operation is within the freouency range of LOO0-470
megacycles pending further study and aceumulation
of separate costs by frcquency bands on this
service; and upon Schedule No. 108-T being so
revised and supplomented thot the suspension should
be lifted.

INTERIM ORDER

The Commissioz having on April 24, 1956, inmstituted
investigation of Sckedule No. 108~T of The Pacific Teléphone and
Telegraph Company and having suspended said schedule until
August 28, 1956, and on august 21, 1956, having extcended the
suspension for a period six months beyvond August 28, 1956; putlic
hearing having been held ond the Commission being of the opinion
that che rotes should be acuthorized on an interim basis pending

further analysis of the costs; therefore,
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IT IS HEREBY ORDERED that:
1. The suspension of operation of said Schodule No. 108-T
filed by Advice Letter No. 6371 is lifted sudbjcet to the following
conditions: |

2. Pacific shall revisce Schedule D on Ordginal
Sheet 9 to rcad: "For special cquipment ond
arrengeneats not specifically covered in
this schedule, charges cquivalent to the
estimated cost of furnishing suca equipment
and arrengements apply, subjcet to prior
roviow of such charges by the Publie
Utilities Commission of the Statec of
California. (Includes use of housing,
power, and antenna support to the Telcphene
Company's radio sites, and prevision of
cxplitude modulated (AlM) equipment.)n

b. Condition 11, set fertk in Exhibit 1-3,
shell be added to Original Sheet 17 of
Schedule No. 108-T.

¢. Pacific shall file 2 supplemental rate
tarlff sheet or rcvise the filing in such
mamner as vo provide a 10 percent surcharge
on the monthly rote applicable to land
stations and to mobile stations where the
operating f{requencics are in the ronge
400-470 megacyeles.

2. Pecific shall augment its accounting rccords in such
manner as to keop separatc momoranda that will permit it to devclop
the complete capital, rovenue, expenses, net revenue and rote of
return on g depreciated rate base for its private mobile communica-
tion systcms by frogquency bends irn the futurc.

3. Pacific shall mcke and file reports with the Commission
av six-month intervals, the first repers belng based on the six-month
interval ending August 31, 1957, and £iled within Lforty-five days
thercafter, showing revenucs recoived from ond swamarizing the cost
of providing private mobile ccmmunieation Systems by frequency

| vands, and continue making such reports until fimal order by the

Commi ssion in this procceding.
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4. The Commission rctains its jurisdiction in this
matter pending filing of the reports and the
determination by the Commission of the proper
final rate levels for the private mobile communi-
cation service.

Pacific shall give persons now receiving privete
mobile communication service under filed contracts
the option of continuing to receive such service
under the provisions of such contracts for o term
not excceding f{ive years or of terminating such
contracts ot ony time amnd therecafter reoceiving
servico under the filed tariff.

6. The effective date of this order shzll bo twenty
days after the dote hereof.

Dated at T.om_Aroula , California, this QZ QQZ dey
of@m//ﬁ///fm , 1957,

Vié
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APPENDIX A
Poge 1 of 2

LIST OF APPEARANCES

For Rospondent: Pillsbury, liadison & Sutro by arthur T. Georze
and Francis N. Marshall,

Protestants: John E. Scheifly for Commercinl Communications, Inc.,
Mobile Radio, Inc., Vernon C. Starr - Ben Warmer, dbe Orange
County Radio Telephone Scrvice, Thomas Poor dba Bakersficld
Electronice, Robert Crabd dha Rodio Communications Service,
Kern Communications Co., Charles C. koore dba Pacific Radionics,
2nd G. B. Peterson, dba Radio Communications Service;

zdwerd M. Berol, Bruce R, Geernzert for VWatson Communication
Systems, .inc., walter F, Corbin, Jr., dba Rodio Communications
Sales & Service, Lloyd A. French, Radio Engincer, Donald R.
Cook dba Zlectronic Specicltics Company, A. E. Gllbeau and
George Sue, & co-partnership dba Radio Dispateh Co., Alvor

E., Olson, dba Nor-Czl Tele-radio System, Business and
Professional Telephone Zxchanzes, Inc., aad Donzld M. Rice,
doa Tri-City Radio Dispatch Co.;

William C. Worthington, Worthington E. White for Privete
communi cations Assoclation;

Intercsted Parties: Roger Arncbergh, and Alan G. Campbell for
City of Los Angcles; Milford Springer and rrederick G. Dutton
for Southern Counties Gos Cempeny of Californic; T. J. Reynrolds
and Harry P. Letton for Southern Countics Gasz Company;

James Roosevelt for House of Represcntatives Committee on
Small Business; Wallace Curtis Collins for County of Los
Angeles; Dion R. Folm omd roul L. Deck for City and County of
Sen Frencisco; A. . Lombert for Coaliforniz Water axd Telephone
Company; Neal C. masbrook for Celifornia Independent Telephonc
hssociation; J. J. Deuel ond Bert Buzzini for Californda Farm
Burcau Federation; Joscph E. Keller for o number of private
users of Industrial xadio rFacilities and Petroleum Industry
Electrical Associztion; L. S. Chapmvelear, Jr., for VWestern Oil
and Gas Association; Clarence wW. AuLl for weneral Services
Administratien, U. S. Governmeat.

Other Appearance: Lourence A. Sullivan for the Gemewell Company.

For Commission Staff: Boris H. Lakusta ond William W, Dunlop.
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LIST OF WITNESSES

Evidénce was presented on behalf of respondent by Clifford F.
Goode, Robert M. Cunninghom, Hubert L. Xertz.

Eviden¢e was presented on behalf of the protestamts by Robert C.
Crabb, Thomas Ruckle Poor, Donald R. Cook, Theodore Merrill.

Zvidence was presented on behalfl of the inmterested parties by
Joseph E. Keller, Cedric V. Keeley, Frederick G. Crewder, -
Arthur C. Hohmonn,

Evidence was preosented by persons on their own or their firm's
bebalf by Osborne H. Doy, Xemnan H. Beard; Charles 5. Hutchings,
Howerd S. Fisher, Philip P. Crowell, Alberso R. Pearson,
Raymond C. Chaffec, Dr. E. V. Peto, williaxm S. Koda, Joc P.
Lagattuta, John Balma,

Svicdence was presented on behelf of the Commission staff by
Paul Popenoce, Jr., James F. Ezley.




