ORIGIIAL

BEFORE THE PUBLIC UTILITIES CCMMISSION OF THE STATE OF CALIFORNIA

] \

Leclsion S44£25

In the Matter of the Applicaticn
of SUITER BUITE CANAL CO. for
authority to transfer all of itz
public utility property to
RICHVALE IRRIGATION DISTRICT,
EIGGS~-WEST. GRIDLEY WATER DISTRICT,
SUTTER EXTENSION WATER DISTRICT
and to BUTTE WATER DISTRICT.

Application No. 38259
Amended

LAY LWL L WL W A

Brobeck, Paleger & Earrison by George R. RPiwes
and Gordon E. Davis, for Sutfer Butite Canal
Co.
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Albert B. Sheets, for Ermest Z. Eateh,’
protestant.

Eldon N. Dye for California Farm Bureau
Federation, Iinterested party.

George F. Tizidler, for the Commission staff.

FIRST SUPPLEMENTAL OPINION AND ORDER

By tals Commission's Decision No. 54048, Lssued November 5,
1956, 1n the above-entitled matter, Sutter Butte Canal Co. was
authorized to transfer I1ts public utility properties %o four
districts. Under the terms of the transfer agreements, all of the
wtllity’s service ares would be included witain the boundaries of
2 Glstrict except two fringe arecas. The Jands within the fringe
areas would be served upon the same terms as lands within district
boundaries, except that the districts would charge either Lhe
utllity's present rates or the rafes within the district plus a
f1L0y per cent surcharge, whichever is greater. The utility has
a tariff rule that 1f a customer falls to take water within a five
year period, the utility may discontinue serving him. Under the

transfer agreement the distriects would adopt the five-year rule and
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apply 1t to fringe area owners.

The decision authorizing the transfer held there was po
logical bvasis for c¢harging the wtility's higher rate, it being
agreed that the fifty per cent surcharge on the district rate fairly
equalized the expenses and assessments pald by district members.

The opinion states that the utility never 1nvoked the five-year

rule and that the districts have no such rule for their members and
it was held that the rule serves little or no purpose dbut 1if {nvoked
certain lands could forever be precluded from the right to:claim
water. Transfer was authorized provided the alternate rates of the
utlility and the five-year rules were to be deleted from the transfer
agéegments.

Petitions for modification of the Commission's order were
filed by the utility on November 23, 1956, and by a group of 30 water
users on December 8, 1956. A statement in support of the petition
was f£iled by the California Farm Bureau Pederétion on December Y,
1956. The petition of the utility alleged that substéntial evidence,
which was accorded 1little or no notice in the decision, shows clearly
that the single protestant's objéctions are withouﬁ perit but that;
nevertheless, the utility in good faith endeavorqd to obtalin the
consent of the districts to the two conditions.

The tTwo districts involved In the fringe area problen
have amended the agreements by deleting the alternative rate pro~
vision. The oply rate they may charge fringe area landowners Iis the
rate effective at the time with;n their boundaries (including
assessments, if any, and water tolls) plus fifty per cent of such
amount. The districts determined, however, that they are unable %o
agree to any amendment deleting the five~year rule; They advise
Tnhat they cannot obligaté Ythemselves to serve water in perpetgity
o lands whose owners have no obligation to take water or to con-

tridute to the support and maintenance of the district. at anf tine.
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No sale of any portisn of the utility cdn e consummated, therefore,
as the failure of the sale to the two districts invelved 4in the fringe
area problem blocks any sale to the other districts also.

The utility's petitiln asks tBat the Commission’s order
be modified (1) by deleting thé five-yeer »ule reduirement set forth
in paragraph 2 of the order, (2) by amending paragrapa 5 so as to
make it clear that the wtility need not refund prepald service
charges to its customers upon condition that the purchasing distridts
serving such customers assume all of the utility's obligations owed
such customers for such prépé?ﬁents;faﬁa (2) by amending the order
50 as to state specifically that nothing therein shall impose any
obligation upon any of the four purchasing districts to serve any
lands outside their boundariesz other than the obiigation speéifiéélly
assumed by Blggs-West Gridley Water District and by Richvale Trris
gation District. |

Further hearing in the matter was held befofe Commi ssiones
C. Lyn Fox end Examiner F., Everett Emerson o January 16, 1957,
at Sadramento. The hearing was limited to the presentation of new
evidence. The matter was taken under submission after oral argument.
The evidence adduced concerned, 2liiost exclusively, the subject of
the five-year rule.

The further evidende presented on Januwary 16, 1957,
concisted of the oral testimony of sSeven witheésses and the intsoduc-
tion of three new éxﬁiﬁiéé; Suen ovidendé may be summarized as
follows: | |

The utility witness testifled that mo applicant for
service has ever been refused by reasen of the five-year rule. In
this sense the rule has not been invoked. The further fact, however,
13 that no application for service has ever been made for service to

lands, which for five years have not been served. Hence, there has
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beer no occasion to 1nvoke‘the rule. The utility’s experience has
been that when a parcel of land has not taken service for fivé years,
no subsequent request for utiliiy service is.madgﬂgnd that the land,.
1L Irrligated at all, 4s thercafter irrigated under permanent arrange-
ments for the use of new and nomutility sources such as puﬁping from
wells or drainage ditches or some combinatiorn of such sourcés. The
utility attridutes such situation, in part at least, to‘the general
knowledge that 1ts tariff rules permit it to refuse service to
lands unserved for a five=-year period. With respect to the fringe
area land problem, exhibi%s 9 and 6 in this proceeding clearly show
the decreasing acreage served by the utilisy. Juring the periods
shown on these exhibits two large fringe area lend holders (Schorr
and Hatch, the latter being the sing;e protestant in this matter)
nade provisicens to irrigate by means of pumping nonutility water.
According to the utility witmess, the utility as presently
constituted, has served at one time or amother aprrovimately 28,000
acres of land. On the average, lowever, it serves only about 18,000
acres 1ﬁ any ohe vear. Walle diversity accounts for some of the
difference, the dBulk of the difference results from lands discon-
tinuing service by reasons of change of use or developmen? of sub-
stitute sources of supply. If all of the 28,000 acres were to
deménd service, such acreage could.not be served without severe
curtallment and proration of deliveries and avalladle water to all
users. The stadbllity of the entire area as well as that éf the
utility would thus be seriously affected. The utility's five-year
ruie, thefefore, becomes a very essential control direetly contri~
buting to stability of both water and farming operatioms. In
addltion 1t affects the cost of service since in many instances it
would be quite costly again to undertake service to lands which had

not been served for five years or more. The position of the utility,
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as expressed by the witness, 45 that it is only fair and reasonable
that land not served for a periocd of five years should be put in the
same service availabilify category as lands susceptible of service
but never: served. | ,

The utility witness also testified that the five-year rule
was applied when delineating the boundaries of that portion of Butte
Water District Iin Sutter County and that dy so doing, about 2,100
acres, served at one time or arother in the past, had been eliminated,
Most of these lands pump water, taking advantage'of'watei in drains
or from wells which enjoy a high water level Dbecause of irrigation
from the ut{lity’s canal system in adjoining areas. The rale was
also used in defining the fringe area lands to be served by the
Biggs=-West Gridley'Wéter District and the Richvale Irrigation |
District.

With respect to the situatlion of the single protestant in
this proceeding, the utlility witness clarified and corrected the
earlier record from which thic Commission stated in the opinfon
portion of Decision No. 5404 that protestant had not purchased
water since 1992 with the exception of the year 1956 when he
required water for 190 acres of rice. The record 1s now clear that
service taken by protestant during 1956 consisted solely of service
to 25 acres of gemeral crops. |

The utlility witness also vestifled that complete publicity
by means of publisning legal notices, advertising and mews -anticles
in the public press had been given respecting the estabiishment of
the five-year rule and that no person had protested 4its adoption.
In this respect we take notice of the fact that after due notice and
prblic hearing, this Commission found the five-year rule, among
other things, to be Jusct arnd reasonable and authorized the utility

to file the same by the Commission®s Decision No. 46612 iz
Application No. 32199 issued January 3, 1952. The single protestant

5=




38256 BCxx
(Ame*aed)

in this proceeding is presently subject to this five-year rule-and
the utlility may invoke it as respects his or any other ustome"'
operatlons at any appropriate time.

Bach of the dictricts had one of their directors testify .
as to the actions of the districts respecting the accepitadirity
of the five~year rule to the districts. Ipn addition, testimony was
offered respecting certain farming metaods and operations. B*ﬁica_;y,
the districts are unwilling to take on an undefined responsibi;ity
for serving land that has shown no desire for service over a five~
year period. Landowners outside the districts who have not availed
themselves of the opportunity to take water over a fiﬁeuyear period_
nave forfeited their right to any e¢laim for future water service 4
the eyes of the districts. The districts maintain that their first
responsibllity is to the landowners within the district and that any
responsivility undertaken with respect to the serving of lands
outside the district must be clearly defined. The elirination of tho \//'
five-year rule would place the dfistricts in the position of bolding
themselves in readiness to serve lands outside their boundaries which
at any future date might demand service, without such outside lands
adaving contridbuted anything towards meeting the costs of supplying
the fac;li ties by which service would e rendered. During the
periods when the outside lands did not recelve service, the outside
landholder would completely aveid any fanencial pavment %o the
istrict. During all periods, nowever, the landholider within the
district would be paying ni share of the bond and interest payments
as well as the other obligations of the districts. Such situation,
the districtes feel, would be cmineantly unfair.

In our Decision No. 54048 we stated that it would appear
tnat Dy invocation of the five-year rule, the land affected would
bo forever precluded from the rigzht to clainm waser. Anpurcnc ly in

response to such observatmon, the Biggs-VWest Gridley Water District
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adopted a resolution on Jamuary 10, 1957, by which thiz district
offers to include any or all of five fringe area parcels within the
dlstrict with the right of service on payment of the same water tolls
ané subject to the same asscessmonts as other lapnds in the district
provided an application for inclusion In the distriet is (1) £iled
during 1997, (2) contains an accurate legal descrﬂption of the parcel,
(3) &s accompanied by an inclusion fee of £22.50 per acre plus the
cost of the inelusion proceedings and (%) contains an agreemeht that
the cost of construction of laterals and draims, if any are reguired,
shall be borne by the lands to be imeluded. 4 copy of such resolu- |
tion 1s Exhibit No. 7 In this proceeding. In effect, therefore, |
certaln presently designated fringe area lands of this dlstrict cowld,
by proper apﬁlication, become past of the distret. Such fringe area
parcels include those of the~5ingle protestant in this proceediﬁg,
The witness for the Richvale Irrigation District testiffed that the
board of directors of that district waz ready to adopt 2 similar
resolution respecting the fringe area lands of such dis“rict.

A witness for the 30 signers of a petition for modification
of Declsion No. 54048 testified as to certain farming operations znd
in addition stated that Zn uis opinion the application of the five~
year rule would impose no hardship whatsoever on lands sufitzble to
the growing of rice. |

Protestant's testimony was a reiteration of earliex
vestimony and a clarificatlon of some of the details of his own
pumping and supply operations. It 1s of record that this party has
expended approximatély $25,000 in installing punps and faci;ItLes
for using water that drains off or infiltrates from the lands of
others and that his service from the utility is minor and has been
decreasing over the past several years.

Upon 2 review of the entire record and after consicderation

of the new evidence adduced at the further hearing in this master
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and after careful study of the arguments of counsel for the various
parties, we find the conclusion inescapable that transfer of the
Wtility properties to the districts under the provizions of the
amended - agreements now before us 1s not adverse to the public interest.
The -order heretofore issued in this matter should be modified as
prayed for by petitioners and the order herein will so provide. 3y
50 doing, protestant will remain in +he same position, in regaré to
the five-yocar rule, with the district that he now is with respect to
the wtility, a situation which we £ind to be fair and reasonadle o
all concerned. .In addition, protestant, and others who nay be
similarly concerned, now have an avenue open to them through which
tney may join the district.if they should so0 desire at any time
&uring'the year 1957, a course mno% available heretofore.

Bazed upon the evidence and our ndings and conelusions
thereon,

IT IS ZEREBY QRDERED as follows:

1. Ordering paragrapa 2 of Decision No. S%OW8 is
zodified so as to read as follows:

"2. That the authority granted in paragraph

1 hereof 15 made subject to the condition

that Sutter Butte Canal Co. shall amend its

dgreement with the districts heretofore ‘ v////
mentioned by deleting thomelron any provisicn
requiring said landowners to pay the present

rates of Sutter Butte Canal Co. in the

alternative."

A copy of said amended agreement shall be filed with tiis
Commisslon within sixty days after the date hereof.

2. Orderlng paragraph 5 of Decision No. SkO48, as it
pertains to the subjeét of the refunding of-deposits, wasvintended
primarily to 2pply o customers' deposits for the establishment of

credit or for extension of facilities. As a matfer of clarification.

of sald paragraph 5, we now state that the Sutter Butte Canal Co.

need not refund prepaid service charges to its customers upen the
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condition that the purchasing districts serving such customers assune
a;l of the utility's obligations owed such customers for such pre- _
payments.. . )

2. VNothing herein nor in becisiop No.,;&oh8 shall impose
any obligation on any of the four purchasing‘éistficts to serve any
lands outside their boundaries other than the obligation specificaliy
assumed by Biggs-West Gridley Water District and by Richvale irri-
gation District by the respective agreements of said districts with
Sutter Butte Canal Co. " |

The effective date of this order shall be twenty days
after the date hereof.

Dated: at 7 Sen Franasd , California,

this_.3 22; day of FEBRUARY __ s 1957.

Commissioners

a0cessarily absent, ALl not porticivate
in tho ¢izpoadtion of tels proceoding.




