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Decision No. ~

ORIGINAL

BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNTA

PAUL W. JOENSON and
PEARL M. JOENSON,
hie wife,
Complainants,
vS. Case No. 5652

PATTERSON CITY WATER COMPANY,
a corporation,

Deflendant.
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Logan & Densmore by William Loran for conplairnants.

Taylor, Taylor, & Taylor by Zdward T. Tavier. Jr.,
for defendant.

George F. Tinkler for the Commission staff.

Complainants, subdivision develdéers, seek an order from
the Commission dirceting defendant, a public utility water company,
to apply the refund provisions of its subdivision water main
extension rule (Rule 19, paragraph B) ia effect prior to
Novembder 16, 1954, rather than those of 1ts current rule (Rule 19,
paragraph C), tr complainants' application for comstruciion of a

water main extension to serve the Del Puerto subdivision in the

City of Patterson, Stanislaus County. Defendant, by its answer,

avers in substonce that it is not obligated to apply the refund
provisions of its former Rule 19 and asks that the coaplaint be
dismissed.

The cose was submitted November 16, 1955, following
recelipt of evidence at o pudblic he ring held at Patterson beforse

Zxominer Joan M. Grogory.
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The evidence discloses that defendant constructod certain
woter main extensions into complainanté' subdivision. On April 195,
1955, complainants deposited with dofendant the sum of §984.00 to
cover the costs of constructing these oxtonsions. The Commission
must now decide whethor defendant's former or present rule,
concerning the refund of such deposits, is'to e appliced in the
presont casc. |

Prior to September 28, 195%, dafendﬁnc had 1ts Rule 19 §n
file with the Commission. Paragraph B of this rule sgt forth the“
deposit and refund provisions rolative to the fi&ancing of water

main cxtensions to serve traé@s or subdivisions. On Scptember 28,

1954, the Commission issued 5ecision No. 52580 setting fortk new

rules governing such deposits and refunds. (Wator Mein Extension
Rules, Decision No. 50580, September 28, 195%, Case No. 5501,

53 Cal P.U.C. 490). By its decision the Commission directed public
utility water companies to ﬂ;le copics of the new rules with the

Briefly this rule provided that applicants for extensions to
supply real estate tracts or subdivisions were required to
deposit with the water company The estimated reasonable cost
for such eoxtension prior to the commencement of construction.
Refunds were then mode to the applicants for cach bono fide
consumer within the subdivision upon the basis that the cost
of cach 150 feet of main within the subdivision bears to the
total apmount of the original deposit. No refunds were to e
nade after a period of ten years from the date of completion
of the iastellotion.

The new rules provide that appliconts for eoxtensions to supply
rgal estate tracts or subdivisions shall be requircd to advance
to tho utility before construction is commonced the estimated
reasonable cost of installaticon of the mains. Refunds are meode
under one of two metheds at the opticn ¢f the utility. Under

onc method (Proportionate Cost), for each service connection the
utility will refund within 180 days the porticn of the total amount
of the ndvance which is deteormineé from the ratio cf 65 feet of
nain tc thoe total footage ¢f maln in the oxtension for which the
cost was advanced. Under this nothed ne refunds are nmade after 2
reriod of ten years from the date <Ff e¢ompletion of the zmaln
extension. Under the second nethod (Percentage of Pevenue) the
utility rofunds 22% of the estimated annual rovenme f£ron each
bena £ide custemer comnected directly to the extension. Under
this method the refund is made for a period ¢f twenty yeors.

The teotal amount of the refund under oither method is not %o
oxeceed the amount of the deposit advanced.
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Commicsion within forty days after the effective date of the
decisicn. The new rules would deccne effective ag to any
particular utility on five doys' nctice o the Commissicn and to
tho public ofter such filing. Defendant £iled the new rulces with
the Comnission on Nevember 12, 195%.

Deedsion No. 50580, 4in a2dditicn to promulgating the now
rules, provided that in offecting transiticn from the then exdsting
mules to the now rules, public utility watoer coapanics "should
apply the provisions of their prescnt rulss for moin oxtensions te
thcse prospective customers who hove signed applicatitns fer service

ar theogsa who have aetiwaly nerstiatael in good fodith for service

earine the 3ix mopth pariod prior ta the dnote of fssusnce of this

deeisien.” Complainonts in thelr pleading allege in substance that
they had actively aegetiated with defendant in good foith for
service during the six-month pericd prior te Soptember 28, 1954
(the issuance date of Deecision No. 50580) and for this rensen they
clainm the refund provisions of defendant's prior rule apply to
thea. Defendant denics thais allegation.

The testiucny of thoe witnesses discloses tazt on several
cececasions during the pericd from approxinmately April 1, 195% to
September 28, 1954, Complainant Poul Johnson engaged in Jiscussions
and conversations with ropresentatives of defendant‘conggrning
water sorvice te complainonts’ contormplated subdlivision. It muast
ve decided whother these discussions and conversaticons were of
such a nature as to nave constituted active negetiations in good
faith for seérvice.

There is a certnin anmcunt ¢f conflict in the tostinmony

28 to how many cceaversations tock place hetween Johnson and

cefendant's reopreseatatives during this pericd. There is also
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conflicting testinmeny 2s to whe was present during some of thess
crnversations and also as 4o

Johnson testified that the first conversaticn took place
between kimself and J. D. Patterscn, defondant's president.
According to complainants! testinony, this conversation took place
abeut April 1, 1954, in the lobby of one of the local banks 4inm the
City of Patterson. Johnson testificld that 2t this time ho was
Cealing with a title insurance company relative o having that
company prepare the California Divisicn of Real Bstate subdivision
guestionmalire for the proporty in quosticn., He testifiod that in
the ccurse ¢f these dealings 1t was cnllad %4 his attention that
he should obtain letters from the varicus utilities in order +o
expedite obtaining o clearance for the ﬁroposcd subdivision froxm
the Division of Real Estate. Jomnson testified it was for this
purpose that he first contacted Pattcrscn.m According t¢ Jonnson's
testinony, he told Patterson during this £irst conversation in “he
bank thet he was going to subldivide the droperty in question, that
he had a breker who hald an opticn on the Preperty, and that the
broker had o buyer. Jeknscn furthor testified that during this
conversaticn, he told Pattersen the various parties wanted to
know whether therc was going to be any echarge for installing the
water mains lnasmuch as such 2 cherge would effect Jomneen's sale
price for the lets. Johnmson further testified that Patterson told
hin 1t hadn't been Pattersen's custom to charge for main extensions
within the City of Patterscn and that he would not chorge Johnson.
Johmsen further testified that he tcld Pattersorn ho wouldn's ask
for an extension of the nain watil he was ready for 4t. According
to the testlmony Pattorson then told Jonmscn t0 indicate when hoe

was ready and defendant would put the mains in. Jomnson tostified
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that he told Patterson of the necd for the letter to the Division
of Real Estate and Patterson told him that whenever he wanted 1t -
come to Patterson's office and it would be prepared.

Patterson testified that several years before the .
conversation in the dbank, Johnson had speken to him regarding the
development ~f the property in question. According to Patterson's
vestimony on this earlier occasion he had spoken to Johmson about
cdefencdant's then existing rule regarding main extensions and *hat
at the tizme of the conversation in the bank, he told Johnson that
the main extension rule, previously discussed, was still in effect.

Johnson testified that his next discussion with
defendant’s representatives occurred about April 7, 195k.
Complainant stated that at this time, he went to defendant's office
and spoke with one of defendant's women employees. According to
Johnson's testimony this conversation comsisted of a request by
complainants to defendant that 1t scnd the lettar o the Division
of Real Estate relative to water service to the proposed subdivision.
Albert Kaas, defendant's general manager during this poriod,
testificd that he spoke with Johnson 2bout this time rolative o
the requested lettor and water service to the proposed subdivision.
Johnson denles this. The ovidence indicates thot defendant sont
a lettor dated April 1k, 195% to the Division of Roal Zstote,
which stated: "Ihe Patterson City Water Company will sorve +the
Del Pucorto addition, o subdivision of = portion of lots B and C
of the town of Patterson, containing 21 lots with domestic water
service.”

Johnson testified that he did not have any further formal
conversatlons with defondant's roprescntotives after the time he

roquested the letier to the Division of Real Estate until abdout
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November 1, 195%. Patterson testificd, hrowever, that he had several
conversetions with complainant Paul Johnson concerning water to
the proposced subdivision about the time this letter was sont bus
That o5 2 result of these conversations 1t was Pattgrson's
lmpression that the plons for going ahead with tac proposed
subdivizion were indefintte.

The cvidence further shows thot Jommson had & number of
conversations with botk Xaas and Patterson during November, 1954,
ot which time Jolmson asked that main extensions to the proposed
subdivision be put in. The evidence also shows that in
Novexber, 1954, Xaas informed Johnson of the amount of the deposit
necessary to cover the cost of installing the mein extensions in
question anéd that in April, 1955, Patterson gave Jomnson 2
different figure 25 the amount of the necessory deposit. Jommson
deposited this latter amount with defendant. The £irst house in
the subdivision was completed in the spring of 1695. A4 portion
of the subdivision begon reeeiving water froz defendaont about tho
first part of June, 1955.

It 15 the Commiscion's opinion and it so finds thot the
discussions and conversations occurring prior to September 28, 1954,

as shown by the testimony hercinabove roforred to, do not ostablish

that complainants had actively'negotinted in good faith feor serviece

during the six month perioed prior to the date of issuonce of
Decision No. 50580.

Tho term "negetiate" means to hold intercourse or treat
with in order to come to terms upon some matter, as & purchise Or
sale or to conduct communications or confereaces- 2s.a basis of
agrecment. (Websters New Internatisnal Dietionary, Socond Zdition,

unabridged; Mason vs Mazel, 82 CA 28 769).
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This definition indicates %that the word "negotiate" refers
to that activity which is entered into for the purpose of reaching

an agreement or of consumating a contract. The conversations ,

ir

referred to above that were held prior to September 28, 195% were
not entered into for that purpose rather they were entered into for
the purpose of obtaining information %o assist complainant in tae
Surther development of the proposed subdivision or for the purpose
of obtaining a letter from defendant. These conversations were:
not entered into for the purposc of consumating an agreement
relative to water service.

The Commission finds, therefore, that complainants had not
actively negotiated with defendant in good falth for service to the
subdivision in question prior to September 28, 1954, the issuance
date of Deelsion No. 50580. The Commission further finds that the
refund provisions of paragraph C of defendant's Rule 19 as £iled
with the Commission on November 12, 195%, govern the refund of

complainants® deposit hereinabove refeorred to. It appears, therefore,
that this complaint should be dismissed.

ORDER

Complaint as above=-entitled having been £iled with this
Commission, a public hearing having been held thereon, the matter
having been submitted 2nd now being ready for decision,

IT7 IS HEREBY ORDERED that the above-entitled complaint
be and 1t is dismissed.

Dated at Sz Francisco s Collifornia, this 4/7Z,day
of 5;;;;ézééﬁ’ﬂsz?{ |




