ORICIAL

Decision No. 54545

BEFORE THE PUBLIC UTILITIZS COMMISSION OF TER SfATE OF CALIFORNIA

In the Matter of the Investigation )
into the rates, rules, regulations, )
cherges, allowances and practices of )

all common carriers, highway carriers) . Case No. 5437
and ¢ity carriers, relating to the ) (Petition No. 25)
transportation of sand, rock, gravel )

and relatved items (commodities for )

which rates are provided in Minimum )

Rate Tariff No. 7). g

Edwapd M. Berol, Arlo D. Poe, and J. C. Kaspar,
for California Trucking Associations, Ine.,

petitioner.

E. 0. Blackman, for California Dump Truck
Owners Association, Incorporated, interested
party in support of petition.

J. W. Mallory and E. H. Griffiths, for the
staff of the Public Utilities Commission of
the State of California.

| Minimum Rate Tariff No. 7 sets forth minimum rates, rules
and regulations governing the transportation of sand, rock, gravel
and related items between points in this State by highwéy carriers.
In addition to providing rates and charges to apply as ninimn for
services which highway carriers perform for shippers, the tariff
also contains a rule (Item No. S4~B) that for services pérformed
by one carrier (an'underlying carrier or subheuler) for another
carrier (an overlying carrier) the payments to be made by the over-
" lying cafrier to the subhauler shall be not less than 95‘Percent
of the charges applicabdle under the minimum rates in the tapiff
less certain taxes.

This paase of Case No. 5437 deals with the form of the
payments to subhaulers under the provisions of Itenm No. QM-B'of the
tariff. It appears that 1n the course of their services for and on
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behalf of overlying carriers subnaulers obtain advancesgfrom over-
lying carriers; that settlement for the 2dvances is made at the tize
of payment by the overlying carriers for the subhaulersﬁ sexvices;
and that the settlements are in the forn of offsetting deductions
from the amounts otherwise due subhaulers. It further appears that
question has recently arisen whether said offsetting de&ﬁctions
properly may be made within the scope of the tariff. B§ the above~
numbered petition, filed in this proceeding on June 29,;1956, the
California Trucking Associations, Inc., request}that thé question

be resolved by an Interpretation of the tariff provisiods to the
extent they permit the describded deductions. In the alternative,
petitioner assoclations ask that the item in question be modified by
the addition of the following note: |

"Note: Nothing herein contained shall prevenﬁ an

overlying carrier, in paying such charges, from
deducting therefrom such liquidated amounts as

nay be cdue from the underlying carrier +¢0 the
overlylng carrier, providing such deductions

have been authorized in writing by the underlying .
carrier."

On August 16, 1956, subsequent to notice to persons and
organizatlions believed to be interested, public hearing on the
petition was held before Examiner C. S. Lbernathy in Sad Froancisco.
Bvidence was submitted by petitioner associations through repre~
sentatives of various carriers. A transportation rate expert of
the Commission's staff presented evidence on bebalf of the Com~-
mission's Transportation Division. On October 1l and 15, 1956,
briefs were submitted by the Transportation Division and by peti~
tloner, respectively. The matters involved are ready fdr decision.

The showing of petitioner in this matter, as developed
through the carrier witnesses and on brief, may be summarized as

follows:
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Carriers operating dump truck equipment are e#gaged pri-
merlly in the transportation of rock, sand, gravel and related materi-
als utilized in the bullding of highways and in other construction
work. Service demands upon the carriérs as a group are subdbject to
substantial varlations for seasonal reasons. Service demands upon
the carriers individually are 2lso subject to substantial variations
because of conditions unéer which contracts for transportatiqn serv-
ices by dump truck equipment are awarded. 1

As a general rule the contracts are awarded to the larger
and more financially responsible éarriers. These carrieis, for
reasons of economic operation, do not undertake to own or maintain
all of the equipment and personnel needed to meet peak d@magds for
thelr services. Instead, they augment thelr facllities Dby thé
employment of subhaulers as needed. In the course of a vear an
overlying carrier mey employ as many as 75 subhaulers; dfawingfthem
from virtwally all parts of the State. | |

In his principal area of operation the overlying carrier
is usually an individual or firm of established_standing. In con-
trast, the subdbhaulers, because of the transient nature-of their
operations, according t§ the varying demands for their sorvices,ﬂ
are not so established. Moreover, they generally do notépossess
financial resources corresponding to those of the overlying carriers.
For these reasons subhaulers frequently have neither the funds nor
the abllity to obtain credit to sustain their operations pending
recelpt of payments for work performed. To facllitate thé opera-
tions of subhaulers in the circumstances, overlying carri@rs make
advances’to thelir subhaulers principally in the form of fﬁel, oil,
repalr parts and moemey, subsequently deducting for the ad&ances in
their monthly settlement with the subhaulers for services}rendered.

Assertedly, this procedure berefits the subhaulefs not only

because of the manner in which 1t facilitates their operations but

-3~




° _ ®

C. 5437 (Pet. No, 25) A

also because the subhaulers are able to obtain fuel, oil and suﬁplies
at lower prices through their overlying carriers .than appiy qn-direct
purchases for their own accounts.l FProm the standpoint of the over=-
lying carriers the procedure for deducting for advances to su.bhaulere
enables them %o allow the advances without the expense and delay of
investigation of the abllity of the subhaulers to repay the advances
and without extenslve collectlion methods ¢o recover the amounts
advanced. According to testimony of overlying=-carrier wifnesses,

the overlying carriers would undertake to limit their use‘of sub-
haulers as much as possible in the event that the present procedure
w2y not be continueq. By way of argument, petitiocner declared that
the procedure is essentlal to the practical operation of ﬁhe dump
truck transportation business; that 1t 1s reasonadle and hbt\contrary
to the public interest, and that the amendment which is prpposed is
in accordance with an existing legal right of setori‘.2

Adoption of elther the sought interpretation of Itex

N¥o. S4-B of Minimum Rate Tariff No. 7, or the proposed amendment
thereto, was opposed by the representative of the Commission’s
Transportation Division on the grounds (a) that the terms pf the
tem do not permit, and cannot be interpreted as permitting, an
overlying carrier to deduct amounts due from a subhauwler in'paying
a subheuler for transportation services performed Ior the ovérlying
carrier; (b) that intercarrier debts involving other than $ranspor-

tatlon charges should be settled apart from the sevtlement of

* It appears that because of the volume of thelr operations overlying
carriers are able to obtaln quantity discounts in the purchase of
fuel, oil, parts and supplies, and that the savings are passed on
to the subhaulera in whole or in part on advances of theqe items
to the subhaulers.

2 Section W40, Code of Civil Procedure:
(Counterclaim not barred by death or assignment.) Waen ¢ross-
demands have exlsted between persons under suchk circumstances
that, if one had brought an action zgainst the other, 2 counter-
claim could have beer set up, the two demands shall be deemed
comvensated so far as they equal each other, and neither ¢an de
dggrived of the benefit thereofl by the assignment or death of the
other.,
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transportation charges; and (¢) that the amendment which petitioner
proposes would make enforcement of the minimum rates more difficult
for the reason that the Commission would be obliged to ascertain'the
propriety of the deductions by inquiry into commerclal transactioné
not related to transportation. |

On brief the Iransportation Division argued also that the
convenience 6: the present'procedure does not constitute suffiéient'
justification for amendment of Item No. 94-3 as proposed; that the
statutory provision concerning countercléinsrelaté to actions in the
civil courts and have no applicatiom to matters before the Commission;
and that authorization of the deductions would be contrary o 2 long~
established principle that transportation charges shouwld Ee paid in

money and not in commodities or nontransportation services.

Discussion and Conelusions
The amounts to be paid by overlying carfiers for transpor-
tation services performed by subhaulers were rirét madé subject %o
minimm rate regulation in 19%8. In July of that year the following
rule was established in Minimum Rate Tariff No. 7: |
"Charges pald by any overlying carrliexr to an under-
lying carriler and collected by the latter carrier
from the former for the services of sald under~
lying carrier shall be not less than 95 percent of
thae charges applicable under the minimum rates:
preseribed in this tariff.”
Initfally, these regulations applied only in Southern California
territory. On January 15, 1956, however, the territorialfrestriction.
was removed and the rule became applicable statewide. Oanuly.lO,
1956, the rule was modified to 1ts present form to provide that the
charges pald by overlylng carriers "shall be not less thar 95 per-
cent of the charges applicable under the minimum rates ....., less
the gross revenue taxes applicable and required to be paid by the

overlying carrier."
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It 15 evident from the record herein that over the years
the carriers have construed and'applied the quoted and related ProO~
visions of Minimum Rate Tariff No. 7 as designating the amounts of
the liability of overlying carriers for serv;ces‘performea by sub-
haulers but not the form of the payments to be made by suphaulers.
However, inasmuch as the rates and charges which the tariff names
are in cents per ton, or in deollars and cents pef hour,‘apd inasmuch
as the tariff makes‘no speciflc provision for fhe‘settlemént of trans-
portation charges by other than cash, check of money orde&, it is
concluded that the setitlement of intercarrier cha%ges by-fhe appli=-
cation of offsetting deductions 1s contrary to the plain intent of
the tariff and, in fact, prohibited thereby.' In order thﬁt there may
be no doubt henceforth, the tariff will be clarified on tﬁis point.3

There remains to bo comnsidered whether, for theapﬁrbose of
providing reasonable minimum regulations for the future, Minimur Rate
Tariff No. 7 should be amended to authorize overl?ing dumﬁ truck car-
riers and their subhaulers to continue to offset counterclaims in the
settlenent of thelir intercarrier charges. The evidence is wadisputed
that the procedure is ome that has deen deveIOped‘and proved b&'
experience to be particularly suited to <he circumstanceslin which
subhaulers are employed and I1s economilcal to‘admiﬁister, éfficient,
and conducive to the free flow of transportation Ey dump truck
vehicles. On the evidence presented, it appears fhat no prac#ical
substitute is avallable which would not materiallx add tolthe.cost
of the transportation imvolved or waich would not impede the perform-
ance of the service. In the absence of controlling considerations
otherwisg, 1% appears that the procedure should beféuthorized since
It 1s clearly in the Iinterests of carriers and shippers alike that

carriers be permitted to utilize procedures of dembnstrated worth.

3

For conclusions simlilar to those expressed herein concerning %he
payzment of charges under Minimum Rate Tariff No. 7, see Decision
No. 54286, December 18, 1956, in Case No. 5700, In _re rates, oner=-
ations, pracgtices and methods of Hayden W. Church.

b
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The objectlions which were registered by the Comaission’s
Transportation Division do not appear %o warrantfdenial @f a pro-
cedure vwhich the carriers deem éssential to their efficiént and
effective operations. They have 21l been carefu’ly considered. Dis-
cussion of each does not appear necessary except with respect to two
of the points ralced, namely, that it is an established p incip_e
that transportation chargeo due a carrier may not be naid in com-
modities or by the performance of nontransportatxon_gervices, and
that adoption of petitioner's proposals would make enfordement of
the minimum rate provisions involved Impracticable, if ndt'impossible.

The rule against the payment of transportation-ghargés by
commodifies or by the performance of nontransporﬁation seivices was
established as a means of prohibiting carrier discriminat@on among
shippers which might result through the offsetting of tra@sportation
charges by commodities or services of uncertain velue. However,
discrimination among shippers is not an issue hereln, inaémuch as
the matters in question relate to intercarrier relationships only.
Moreover, the element of uncertainty is no%t present in petitionerts
proposal, since only liquidéted obligations of subhaulers:to over-
lying carrlers would be taken into account by the overlyiﬁg'carriers
in thelr settlements with subhaulers for ftransportation services
performed by the latier.

The objections on enforcement grounds lack foundation.

The showing of the staff's witness indicates that the assérted en=-
forcenent difficulties from the offsetting of counterclaiﬁs in the
settlement of intercarrier charges are more of a speculatlive nature
than actual. The witness was unable to support his allegationé i
this respect by examples of where the procedure has opera‘ed to
zake enforcement of minimum rates impracticable or imposoible, even
though, as has been previously stated, paY”ents of overlying carriers
-
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te subhaulérs have been subjected to regulation in Southern

California territory throughout the past eight years.n
Neither are the staff arguments convihcing that;adoption

of the proposed procedure of offsetting liquidated countebclaims in
the settlement of intercarrier charges would impose 2 new and sub-
stantial burden upon the Commission in its enforcement of minimum
rates applicable to the services involved. These argumen§s-were
advanced upon the apparent assumption that under the propbsed_pro-
cedure 1t would be necessary for the Commission to make iﬁquiries
Into Intercarrier transactions which are not necessary wh¢re thé
settlement of such transactions is wholly on 2 cash basis, This
assumption disregards the fact that the propriety of the #ettle-
ments 'ls fixed by the escsentlal character of the transactions aﬁ&
not by the form by which the payments are made. In either instance
3 determination of whether collusion or fraud had been practiced by
an overlylng c¢arrier aha 2 subhauler for the purpose of evading the
ninimum rates would require inquiry beyond:thevform of thé settle~
ment. In so far as the fixing of the essential character‘of an
intercarrier'transaction is concerned, it appears that inithe proé-'

o5 of liguidating an offsotting claim the character of the trans-
action 1s as clearly defined as 1t 1s whers the claim Iis séttled-for

4lthough 1t 1s thus concluded that authorization of the
sought offsets would not impose new and substantial regulatory

The more extensive record herein justifies revislon of conclusions
previously expressed in Decision No. 54286 supra, wherein the
propriety of offsetting obligations in the settlement of inter-
carrier charges was considered and whereln it was concluded that
the allowance of offsets would be conduclive to the defeat of the
tarlff provisionsrequiring overlying carriers +to pay 95 percent
of The charges under the minimum rates to their subhaulers.
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burdens upon the Commission, the practicalities of the maﬁters in-
volved cannot be ignored. Obviously, appropriate enforcehent of
the provisions which would govern the intercarrier transactions would
entall review of numerous Bills, vouchers and llke documents which
would establish the regularity of the offsetting deductions. To the
end that this review may be accomplished officiently, it appears that
carriers who elect to employ the procedure of offsetting claims may
reasonadly be required to maintain for the Commission's 1hspection
the documents indicated. The order which follows will so%provide.
Upon careful consideration of all of the facts and cireim-
stances of record, the Commission is of the opinion end f4inds as a
fact that the proceduro hereirnadbove discussed of offsetting liqui-
dated claims in the settlement of intercarrier charges of overlying
dump truck carriers and their subhaulers has been shown té_be reason-
able in the limited circumstances in which 4t wowid epply. Tt will
be authorized by appropriate amendment of Minimum Rate Tariff No. 7.

QRD

&)

3

Based on the evidence of record and on the conclusions and
findings set forth in the preceding opinion,

IT IS HEREBY ORDZFED that Minimum Rate Tariff No. 7
(Appendix "AM of Decision No. 32566 as amended) be and 1t is hereby
further.amended by incorporating therein to become effective April 1,
1957, Sixth Revised Page 4-A Cancels Fifth Revised Page Y4, and
Second Revised Page 5-B Cancels First Revised Page 5-B, which pages
are attached hereto and by this reference made a part hereof.

IT IS HERRESY FURTESR ORDERED that overlying car:iers elect-
ing to deduet from transportation charges due to underlying carrlers

any offsetting amount due to %the overlying carrier shall itemize such
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apounts and maintain for the Commission's imspection all documents
involved in the transaction.

In all other respects said Decision No. 32566, as amended,
shall remain in full force and effect.

This order shall become effective twenty days after the
date hereof. |

Dated 2t San Franciseo ’ Californié, this _%

day ofcfg244¢aé45¢$4222§? , 19
o), 2%

Commlissioners

Commissioner  Rex Hardy ., being
nocossarily adbsent, 414 zmot participate
in tho disposition of thls proceeding.,

1




ixth Revised Page .... 4=4
‘ Cancels
‘ Fifth Revised Tage sv.. L4=A MINIMUM RATE TARIFF NO. 7

[ *¥EE| SECTION NO. 1 - RULES AND REGULATIONS (Comtinued)

(1) COLLECTION OF CHARGES

x(a) Zxcept as otherwise provided in this item, transpor-
vation and accessorial charges shall be collected by the car-
riers prior to relinguishing possession of property cmtrusted
to them for trancpertatinn; said charges shall be ¢ollected
in cash »r in the form of valld checks, drafts or money
orders (For exception concerning payments of overlying ¢ar-
riers to wnderlying carriers see Item No. 94).

(b) Upon taling precautions deecmed by them to be sufli-
cient to assure payment of charges within the credit period
herein specified, carriers may relinguish possession of freight
in advance of the payment of the charges thereon and may ex-
tend credit in the amount of such charges to those who under-
take to pay them, such persons herein being called debiors,
for a perliod not to exceed 20 days, excluding Sundays and
| legal holidays other than Saturday half-holidays, following
l the last day of the calendar month in which the transporta-
|

tion was performed.,

frelght and collected the amount of charges represented in a
freight bill presented by it as the total amount of such

els charges, and another freight bill for additional charges 1s
>LS | thereafter presented to the debtor, tihe carrier may extend
¢redit in the amownt of such additlonal charges for a period
of 30 calendar days to be computed from the first 12 olclock
midnight following the presentation of the subsequently pres~
sented freight bill.

(d) Freight bills for all transportation and accessor-
{1al charges shall be presented to the debtors within 5 days
after the last calendar day of the month in which ftransporta-
tion vas performed,

L (¢) “here the carrier has relinguished wossession of
1
|
{
!
!
}
! (e) Debtors may elect to have their freight bills pre-

! sented by means of the United States mall, and when the mail

i service 15 so used the time of mailing by the carrier, as evi-
denced dy the postmark, shall be deemed to de the time of pre-
i sentation of the freight bills.

{

‘ (£) The mailing by the debtor of valid checks, drafts,
or money orders, waich are satisfactory to the carrier, in
payment of freight charges within the credit period allowed
such debtor may be deemed to ba the collection of the charces
within the eredit reriod for the nurpose of these rules. In
case of dispute as to the time of mailing, the postmark shall
be accepted as showing such time.

- o — -
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UNITS OF MEASURELENT IN QUOTATION OF RATES AND CHARGES

Rates or accessorial charges shall not be guoted or
assessed by carriers based upon a unit of measurement dif-
Can=-ferent from that in which the ninimaz rates and charges in
ﬁglz this tariff are stated.

-

(L¥7111 not apply to the transportation of proverty for
the United States, state, county or municipal governe
ments, '

A e
xO

N

*Change, Decision No. O&

-

EFFECIIVE ATRTL 1, 1957

Issued by the Public Utilitiecs Commission of the State of California,
. Son FranelscosCalifornia
Correction No., 529

-
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Cancels
Tirst Revised P2ge seeoe SaB WTNTCL RATE TARIFR NO. 7
| I{;g“‘ SECTION NO. 1 - RULES AND REGULATIONS (Concluded)
: PALZLENTS TO UNDERLYING CARRIERS
? Charges paid by any overlying carrier to an underlying carrier
: ancé collected by the latter carrier from the former for the service
; of said underlying caxrier shall bYe noi less than 95 percent of the
charges applicable under the minimwm =ates »rescrided in this tarifs,
1 less the pross revenue taXes applicnble 2nd mequired to be prid by
the overlying cerricr. (Scc letes 1 and 2.) |
‘ ¥9L=0 NOTE L.~ As used in thic item tze term gross revenue
Cancel taxes means the California Transportation Tax
| %cé S payable to the California Board of Equalization
el and the tax payzble to tne California Pudlic
: Uvilivies Commission under the Transpervation
z' Rote Tund ict. ‘
' FNOTE 2.~ Nothing herein contained shall prevent 2n over—
lying carrier, 4in paying such charges, from de-
ducting therefron such liquicdated amounts as may
be dve from the underlying carrier %o the overlying
reler, providing sgch_’ dcduction.z havg been authorized
Lo writinz by tac wnderlying sarvier, Anv overlying
carLor eioc&:iﬁg %0 emplg?} Tass procedurs chall iteme
Lue ;gch amountes and maintain o= the Cgmm.ssigggfs in-
.' gnaction all documents invelved in the tTrunsacuion.
‘ RATES BASED ON VARYING ONILUI
TRUCKIOAD WEIGHTS
(Applies only in commection with
rates making reference to this Ltexm)

96 When charges on a shiprent trancported in one unit of dump truck
equipment av one ime baced on acitual waliht execed the charpes which
would accrue if charges were computed apon & rate based upon 2 higher
minimun weight, the latter will apply.

!
{
: % Change )

oL e \f
‘; # adastion ) Dectsion Yo, 5454

EFFECTIVE APRIL 1, 1957

Issued by the Public Utilities Commission of the State of Califernia,
San Franeiseo, California.

Correction No. 5LO \




