® /72

Decision No._ SE610 @%ﬁ@g@@ﬂﬂ_ |

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALTFORNIA

Commission Investigation into the)
Operations and Practices of )
Frank B, Wills, doing dbusiness as) Case No. 5849
WILLS APPLIANCE DELIVSRY SBRVICE.;

for respondent.
in propria persona.
Arthur T s, for the
svarft.

| On November 19, 1956, the Commission issued an order

Instituting an investigation into the operstions and practices of
Frank E. Vills, doing business as Wills Appliance Delivery Service,
for the purpose of &determining whether he mAYy have operated or may
be operating as a highway common carrier without having obtained a
certificate of public coavenionce and necessity and without having
Possessed or acquired a prior right o %o operate, as required by ‘
Section 1063 of the Public Utilities Code, between Oaklend, on the
one hand, and San Francisco, on the other hand; and batween Oakiand,
on the one hend, aad Berkeley, Sun Leandro 2nd Eayward and inter-
Bociate polats,on the othor hand.

A4 pudlic hearing was held before Examiner Thomas €. Daly
3% San Francisco on Jamuwary 17, 1957, and January 29, 1957, with
the matter being éubmittod on the latter date.

Respondent presgntly operates under the authority of City
Carrler Permit No, J-7411, Radial Eighway Common Carrier Permit
No. 1-6674% and Eighway Contract Carrier Permit No. 1-8361. The
Contract Carrier permlt authorizes cervice within a radius of 50 .
niles from Oakland and San Frenclsco and is limfted to the tréns-
portation of housohold 2ppliances; radio, television and phonograph
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sets; and miscellaneous electrical merchag§i§e. He maintains office
‘fand“terminal facilities in Oakl;nd and owns and operates approxi-
" mately seven pleces of equipment. |

The record shows that respondent serves ten contract

acecounts under oral agreements. The agreehébts are éubstantially
the same. They provide for a minimum monthly guarantee of 2pproxi-
nately 2500 pounds. Service is provideéd;t the minimunm rates as
set b? this Commission .and freight.charges on collect shipuents
are guaranteed. The contracts continue in effect until terminated
by either party on thirty dayst notice. The contract accounts are
businesses primarily engaged in the mepufacture and wholesale of

electrical appliances and supplies. ’

Exhiblt No. %, which was introduced by the staff, consists

of 2 printed or mimeograpked scheduwle of routes and 2 partial 1ist
of cities served by respondent. It contains respondent?s name;
address and telephone number 'and indicates fwo dally.schedules to -
-the.following points:nuAlameda; Castro Valley, Centerville, Decoto,
Hayward, Newark, Niles, Oakland, San Leandro, San Lorenzo, Albany,
Berkeley, Bl Cerrite,-ELl Sobrante, Emeryville, Oékland, Piedmont,
Richmond, San Pablo and San Francisco. 4 single daily schedule is
indicated to the following poiﬁts: Alamo, Antloch, Avon, Concord,
Danville, Lafayette, Martinez, Orinda, Pinole, Pi@tsbuq&z Pl. Hil;s,'
Rodeo and Walnut Creek. =Respondent stated that he had about 2 dozen
cdpies of Exhibit 4% prepared for the use Qf“his contract accounts.

| Exhibit 5 was prepared and intro&uced by the Commiscionts
staff. It #gbulates shipments transported by respondent between the
points hérein considered for the period July 5, 1956, to July 3L,
1956. In many instances 1t indicates a daily service between vhe
major points in the Bay Area. It further indicates “service %o
numerous shippers other than those designated as contract accounts.
For the purpose of the exhibit, theﬁstaff determined the shipper as
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the one paying the freight charges. Thus many c;nsignees of collect
shipments ﬁere designated as shippers. Respondent stated that 21l .
shipments'Sét forth in Exhibdit S were transported under oral con-
tracts. Ee stated that his service is used whenever‘his aecounts
control the routing regardless of whether the shipment 1s prepaid or
collect. In many instances the consignee will designate another
carrier in which case respondent's accounts honor the request.

Because of the daily frequency, it is éppérent from the
face of Exhidit 5 that %the operétions covered therein could not
have been performed under respondent's radial highway common c¢arrier
permit. Nor couid they have been performed under his city carrier
permit because of the interclty nature of the service rendered. -
Said operations were admittedly and uncontradictorily performed
pursuant to respondent's highway contract carrier permit and at the
instance of ten contFact accounts. The terms of the ten oral agree=-
ments referred to do not appear to be illusory.

The staff's case is predicated uponm the fact that in many
Instances Tespondent transported collect shipments. It wes asserted
that when the consignees of collect shipments paléd the freight
charges they in effoct became the shippers. Because respondent had

no contract with them 1t was contended that he was operating
wlawfully. ' ‘

Such a theory pay be applied in the law of sales for the
purpose’ of deternining when title passes, but in the field of regu-
lation it cannot per se be the only factor considered in determining
the legal status of 2 highway contract carrier. To disregard the
- uncontradicted fact that resbondent entered into‘contrécéﬁal‘rela-
tions with these ten accounts, to disregard the uncontradicted fact
that said accounts were the consignors of the shipments included in
Exhidit 5 and to further disregard the uncontradicted fact that sstd
accounts engaged respondent’s services, controlled the routing and
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guaranteed the payment of collect shipments would be to disregard
reality in favor of an.oversimplified theory which, if applied as

the controlling factor, could lead to unjust and imequitable results.
After consideration of the evidence herein, the Commission
1s of the opinion and so finds that Frank E. Wills, doing businpess

as Wills Appliance Delivery Service, is not operating and has not
operated as a highway common carrier between the points heretofore

mentioned.

QRDER

4in order of investigation having been issued, 2 public
hearing having been held thereon and the Commission being informed
in the premises, |

| IT IS ORDERED: |

1. That Case No. 5849 is hereby dismissed.

2. That the Secretary of the Commission is heredby directed
to cause 3 certified copy of this decision to be personally served
upon respondente. |

The effective date of this dec¢ision shall be‘twenty days
after the date hereof. : : | ch

Dated ot San Francisco , California, this 5 —

day of %f-ﬁ/f/&é ’ 1957. d

Commissioners




