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Co., filed by Advice Letter No. 6. 3
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and E. John Kieines, of McEnerney & Jacobs,
for John E. and Josephine D. Hooker,
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The Commission, upon receipt of a protest by cortain land-
owpers in the Sonoma Valley, suspended Schedule No. 9, filed by
Sonoma Water & Irrigation Co. on April 20, 1956, and entered upon
a hearing to determine the propriety of the rates therein proposed
for special metered water'sprvice to Sobre Vista Mutual wgter
Company and to property prosently owned by John R. and Jesephine D.
Hooke£. (Calif. Pub. Util. Code, Soc. 455.)

A public hearing was held on July 2%, 1956, at Sozoma
before Examiner John M. Gregory. Motions to dismiss the case for
lack of jurisdiction werc made at the hearing by the protesting
landowners whose propertics lic in and adjacent to Sobre Vist;

- Acres Subdivision No. 1. They assert, as against the utility,
certain docded water rights and cascments with rospoct to tho water |
which the utility here secks, by the £iling of its scheduie, to
subject to the Commission's rogulatory authority over ratos and

serviee.
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The motions, and the utility's objections thereto, were
taken under submission on bricfs, since filéd, fgllowing receint
of evidence dealing generally with tho nature of the claims
asserted by the ¢contending partics and wita the status of certain
litigation concerning such cleims which has been peading in the

Sonoma County Superior Court since 1953. (Anderson. etﬁg;, ve.

Sonoma Water & Irrigntion Co.., et al., No. 36607.)

Ineluded by reference in the'prcsenz rocord is the record
of an cpplication proceeding £iled by tho utility in 1952, by
whickh 1t sought to extend 4its service area and rates to lands
which embraced the properties of the present protestanmts, who also
appeared in the former proceeding an& objected to the extension
there requested. The Commission, though denying the extension
as roquested by applicant, ncvertheless authorized tne company 0
serve the so-called '"Preston Tract" and & fow consumers who
assepted contractual rights to scervice a2t rates to be fixed by the
Commission. Those propertios are not situcted in the area in
which the company now seeks to provide service under Schedule
No. $. (Application No. 33786; Decisions Nos. 48827 (Interim Ordoer)
and %9146, both rendered in 1953.) The recoxd iz that proceéding
includes certain exhibits and other data bearing on tho pending
court litigation.

The position of the cloimants to the deeded water‘righxs

and eascnents appears to be thot such »dights are interests in real

property wnich are specifically stated to run with the land, and,
2s such, connot be taken for public use by the Commission, or by

any party a¢ting under its orders, without violating constitutional
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guarantees; that the utility, when it zequired the watershed, springs,
and the gathering and storage faeilitics comnected with such water,
in 1951, did so with both actual cnd constructive notice of
protestants’ pre-existing rights and ezsements in and to said

water, as set forth in their deeds; that the record is develd of
evidence that the water iz questicn was ever dedlcated to public

use by the present landowners or their rredecessors, prior or
subsequent to the cequisition by the utility of the watershed londs
and other facilities in 1951.

The utility, on the other hand, meintoins that when 1%
acquired the land, springs, gathering and storage facilities in
1951 and thereafter used saild facilities, in comnceticon with all
of Its properties, in serving the general pudlic, including the
Sobre Vista Mutual Water Company (the mutual company formed by
The protesting landowners) and the Hookers, it did.so as a‘puﬁlic
utllity whose rates and service are subject to the regulatory
authority of the Commissicn. The company also meintains thot the
£iling of Schedule No. 9 was prompted by its endeavor to carry out
the terms of 2 settlement of the pending court litigation, pursuant
to o memorendum, dated Jomuary 25, 1956, which ic 4in ovidence and
which purports to set forth the "intent", at that time, of the
various parties concerned.

The undisputed facts of record disclose that the woter
involved in this proceeding has 1t source in three springs and 2
well located on approximately 400 azercs of watershed land formerly
comprising a portion of the Spreckels Roneh, in the westera paft
cf the Soncma Talley. Scbre Vista Acres Subdivision No. 1 is

located at the southern end of tae olé raach properties.
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The spring water is gathered in a collection box and
conveyed through 2 pipe to an underground, covered, concrete,
75,000-gallon reservoir (sozetimes referred to as a "90,000-gallon
reservoir”). An auxiliary supply of water for this reservoir is
obtalned by the company from its well and ¥ h.p. pump, known as
Puaping Station No. %, whick are located on company land adjacent
Lo the Hooker property. The springs, collection box, pipeline
connections from the collection box and pumping plant to the

reservoir, together with the reservoir itself, are owned by the

utility company. The company also owns 2 30,000-gallon, under-

ground, conerete, covered reservoir located a short distance

‘ below the larger reservoir and comnected with it by two company-
owned pipelines. From this smallor reservoir procced two f
pipelines, of 2-inch and 8-inch diameter, which are used by the
company fo; the transmission and distribution of water to other
consumers on its system.

Between the lower portion of the 75,000-gallon reservolir
and a 4-inch meter owned and maintained dy the company, there 15 &
Leinch pipeline approximately 200 feet in length. Legal title to
this section of pipelirne, which lics in land owned by the utility
company, is iﬁ dispute between the utility and the protesting
lendowners. Beyond the meter lie the transmission and distribution
pipelines used and maintained by membors of the mutual water
company for the ultimate delivery of water to their premises.\
water 1s transported to the Eooker property through a separate
metered comnection to the 75,000-gallon reservoir. .

Ihore follows o brief roviow of the undispﬁted factes
adduccd by the contending partlies in support of the derivation of
thelr respoctive claims.




-

G 5762 AR ®

On March 10, 1950, and for somec time prior therste, both
the watershed land, on which are located the springs, gathering
facilities, well and 75,000~gallon reservoir, and the 113.6 acres
of land which now compriscs Sobre Vista Acres Subdivision No; z,
belonged to Richard J. and Elizabeth N. Dolwig. On that date the
Dolwigs conveyed the 113.6 zeres to C. B. cnd Elizabeth S. Carter.
The deed was recorded in Sonoma County on Mareh 2L, 1950. Included
in the deed was 2o gront of an casement and right to toke from the
existing wells and springs upon the land retained by the Dolwigs,
called the servient tenement, water sufficient for 2ll reasoneble
noncoﬁmcrcial uses on the granted tract, all such water to be
delivered ©0 the reservoir by and at the expense of the grantors
and to be metered and cenducted from the reservoir to the subdlvisicn
property, ctlled tkhe dominont tencment, 2t the grontees' oxpense
and by pipes leid and meintained by grantees. The doed further
provided thot:

"Grantees shell pay unto grantors, as

compensation for the delivery of such
water to such reservoir, the sum of 10¢
for each 1,000 gallons cdelivered upon
the dominont tenement, such suas payable
acnthly; provided that in no event shall
the sum so payable be less than $6.00
PET 2ONTR ceee..”

These are the rotes which Sonone Water & Irrigation Co.
seeks §o increase and subject to the Commission's jurisdiction by
the suspended filing.

The Corters proaptly subdivided the parcel ¢f land,
constructed the distribution systen in the subdbdivision and
installed the pipe, with the meter theorein, oxtending froz the
reservolr to the sundivisicn. The protestants who cwn land in

the subdivision a2cquired their property, including.their asserted




wator rights, Lfrom the Cartors oithor directly or through‘inxezmediate
granteos.

Tho Hookors assort title to two contiguous parcels of
land, comprising approximetely 25.93 acros, through two doods Lrom
Oscar and Maude de Broetteville, dated Septomber 20, 1948 and
Novembor 29, 19LE, rospoctively, both of which were recorded in
Sonoma County that.yoar. By deed dated May 1, 1952, rocorded In
Sonoma Cownty & fow days lator, Andrious A. and Fona M, Jones
conveyed to the Hookerslcertain.real property on which is situated
a lake, known as the "Big Lake" or "Almc Lake", and containing
72.76 acres. The Eookers assert thoir water rights and water
eagements in the. 75,000 and B0,000-gallon resorvolirs and iIn
connecting pipos and eppliances, as appurtonant to thelir land, by
virtue of tho grant to them of such rights by tho Dolwigs by desd
datod July 1, 1948, 224 recorded In Sonora County on March‘6,51952.
The Eookers also meintain thet thelir asserted water rights and
easemonts wero originally created and estoblished both at common
law and of record long before thoe utility compény or the other
protvestants 2cquired any legal interest in the facilitlies in question.

On November 26, 1951, the Dolwigs conveyed the servient
tenement mentioned in the Carters! deed to Sonoma Weter & Irrigation
Co. Protestants maintain that the repudiation dy the company OF
their asserted water rights and water easaments in the servient
Tonement led to the commencement of +the pending litigation in the
Sonoma County Superior Court by which they seek to establish and
enforce such rightse. :

The position of the company, &s we havoe stated, in
substance is that it L= a public utility which is engaged in

rendering water service subject to the Jurlisdiction of and to

b=
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regulation by this Commission; that its facilitles, 4dncluding those
acquired in 1951, for rendering such servico are oporated and
malntained for the bemefit of all 1ts consunmers, 1ndluding Sobre
Vista Mutual Water Company and the Hookers; that it may not render
its service as a public utility othorviso than in accordance with
it3 fillod tariffs, or pursuant o authorizod doviations therofron;
That the deods which refor to the rate of 10 cemts per 1,000 gallons
for delivery of water from %the 75,000-gallon reservoir are, In
offeoct, contracts for servico at ratos othor than those in its
filed tariffs which have not recoivod sanction from tho Commizslion.

Tao solo 1ssue with which wo are concernod here 4s
whother the Commlssior has power, in light of the facts of record,
to set or approve a rate or charge for'the rendition of whatever
sorvice 1s performod by the utility in transporting or delivering
water through its facilities to the metored cormections witk Sobre
Vista Mutual Water Company and the Eookers.

Protestants have referred uz to a nuwbor of decislons by
the Supreme Court of Celiforniec torcing to establish that thelir
agserted rights constitute Iinterests in real property, and that
the Commission’s rate~fixing jurisdiction cannot be exercised, in
derogation of the rate fixed Iin their coeds, wnloss there has beoen
& dedication to public use of the water and facillities in question.

The utility, in its memorandum, reiterates the position
it assumed a% thoe hearing, as has been indicated adovo.

There appoars to be no quostion that, with the possidlo
excoption of the 200-odd foot segmen of pipe commecting the
75,000~gallon reservoir and the distridution facilitlies of the

protesting landowners, legal title to which 43 disputed, the utility,

by virtue of vhe Carter deed in 1951, acquired title to the watershed

-7=




lands, aprings, rosorvoirs and attached facilities in tbs.Scbre

Vista Hills ares, and therealter applied the water and the properties

30 acquired to the service of its consumers generally, including

tho members of the Sobre Vista Mutual Water Company and the Hookers.
Whoether, in peéforming that zervice, or, as is contonded

by protestants, in merely providing the means by which they are

onobled o recelve their own water, the utility may diqrégard tho

rato provisions containod Iin the Dolwig deed and subject that rate

to public authority, 1s the crucial question to be determined as

far as the Commission may be concerned Iin this controversy.

We nave concluded, on the record and arguments thus far
advanced, that until *the 1ssuos involved in the pending litigation
betweoen the utility and the protesting landowners have been
dotermined, it would be inappropriate, if not futile, for this
Commission to lzsue an order that might be considered‘bf the courts
to constitute an invasion of their judiclal powers with respoct to
thoe Interpretation and determimation of comtractual or other rights
in ard to real property.

Accordingly, we should and will permanently suspend
Schedule No. 9, 2z £iled by the utility on April 20, 1955. Should
the utility and the protestants, howeveor, ponding sottlement of
their 1itigation, bo willing to enter into, and submit to the
Commission, an agroement respecting a rate or charge for the trans-
portation or delivory of water by thoe utility to protestants! meters,
such agreement boing in the nature of a special contract deviating
Irom the utility’s filed tariffs, the Commis#ion w1l consider such

agrooment and toke appropriate action theroon.
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A public hearing having been held horein, evidence and
argument having been received and considered, the matter having
boen submitted for decision, the Commission now being fully advised
and basing its order upon the indings and conclusions contained

in tho foregoing opinion,
IT IS ORDERED that:

1. Schodule No. 9, filod by Sonema Water & Irrigation Co.

on April 20, 1956, be and 1t heredby is permonently susponded as of

the date hereof.
2. The investigation herein, instituted by order of tho
Commisslon dated May 8, 1956, be and it heredby 13 discontinued. '
For all other purposes, the offoctive date of this ordor v/
shall bo twenty days aftor the date hercof.
Dated at Sen Francisco » Californin, this A/_L%--’

day of ;fﬁ%lﬂaxﬁ L/ //;,Jfo-
| \—("z‘)é‘é%gbégm&m

Commissioners




