55720

Decisior No.

BYFORE THE PUBLIC UTILITIES COMMISSION OF THE STAT® OF CALIFORNIA

MARTIN BROTEERS BOX COMBANY OF
CALTIFORNIA, a corporation,

Complainant,
vs.

)
)
)
)
3
) Case No. 5592
NORTHWESTERN PACIFIC RAILROAD ) ' :
COMPANY, a corporation, )
SOUTHERN PACIFIC COMPANY a )
corporatioﬁﬁ and PACIFIC EL?CTRIC%

)

)

)

RAILWAY COMPANY, a corporation,

Defendants.

Gordon, Knapp & Gill, by Hugh Gorden and
alphson, for complainant.
Chaz;eq W. Burkn :1 Jr., for defendants.

By complaint, Martin Brothers Box Company of California
alleges that the rates and charges assessed on 213 oarloads of rotary
“eut veneer or rotary cut lumber which moved via defendant rail lines
from Arcata and Bureka to Whittier during the period from August 3,
1951 to December 23, 1953, inolusive,'wore and are unjust and
unreasonable in violation of Section 451 of the Public Utilities
Code. Tho shipments in issue were routed via Northwestern Pacific
to Schellville, thence via Southern Pacific to Los,Angoles; thence
via Pacific Electric to destination. Waiver of onderohargos and
roduced rates for the future are sought.

Defendants deny the esoential allegations of the complaint.

Publio hearing was held before wxaminer Carter R. Bishop
on May 22, 1956, at Los Angeleo, following which concurrent opening
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and reply bdriefs were filed.l éhe matter is now ready for
decision.,

Charges on the shipments here in issue were originally
assessed and collected on the basis of a base rate of $13.07 per
1,000 feet, board measure, subject o6 2 minimum quantity‘of 20{000
feet, and further subjecf, as'to shipments movingroh and after
Januwary 31, 1952, to a surcharge of six per cent or 15 per qent.z

On various dates in 195%, and after all the shipments in issue had
been delivered, defendants‘iséued balance due bllls against saild
shipments revising the charges therein to the basis of a base rate
of 53 cents per 100 pounds, minimum weight,S0,000 pounds, and
subjectvto the above~mentioned surcharges of éix'pér cent,and'ls
per centv. Complainant refused to pay the additional'charges and
on August 3, 1954, defendants filed suit in su@ebior'court for
the collection thereof., Within ninety days after service of
summons in said suit complainaht filed the complaint herein.- Con-
plainant admits that the rate of 53 cents, plus surcharge, 1is |
applicable to the shipments in question. |

| Complainant alleges, in the first instancé, that the
lawful charges, totaling $102,56%.16, are'unréasonable'to the
extent that they exceed thosé‘originally bllled under the board

X
On the filing of closing briefs the matter was taken under sub-
nission. However, on the 29%th day thereafter defendants filed
a written motlon to strike certain matter from complainant's
reply brief. This was followed, 21 days later, by the £iling
of "Complainant's Memorandur in Opposition to Motion to Strike."
Since the examiner's order relative to the £iling of briefs did
not provide for the filing of the aforesaid motion and of the
reply thereto, those documents have been disregarded by the
Commission in its consideration of the record herein.

The six per cent surcharge was applicabdle from January 31, 1952,
to November 17, 1953. The 15 per cent surcharge was applicable
on and after November 18, 1953.
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foot rate, namely, $6k,295.53;3 Aé Qn'alﬁernative; éoﬁ%lainanﬁ
asserts that, if a rate in cent$ ber hundred pounds'is desirable,
a rate of 38 cents per 100 pounds, minimun welght 80,000 pounds,
wéﬁld.be a maximum reaséﬁéble rete for the transﬁprtation iﬁ'question.
This basis would produce total charées of $71,939.09. The foregoing
bases are also sought as reasonable fates for the rutu:;e7
The board foot rate oriéinélly assessed’apﬁiiés‘én a
linited number of comquities, designated in the applicable tariffsu
as "Commodity Rate Group C." The group embraces lath, lumber,
plckets, posts, shakes, shingles, stakes and ties. It does not
include veneer. The application of the board-féot féte to §hipments
of lumber 1s limited as follows:
"Lumber, vize:

The products of saw and plaﬁing mill plahts,

not further advanced in manufacture than by

sawing, resawing and by passing lengthwise

through a standard planing machine, crosscut

t0 length and ends matched.”
The rate of 53 cents, to which the charges were revised by defendants,
applles on 2 comprehensive list of forest products, designated in the
tariffs as "Commodity Rate Grouwp 4.7 This lisf includes both luﬁﬁer,
without qualification as to method or degree of manufacture,‘aﬁd
veneer. The Group 4 commodities, besides being subject to the afore-
said base rate of 53 cents, minimum weight 50,000 pounds, are, and

were at the time of movement, subject to an alternate base rate,

3 , - S
The outstanding underchar%es on the 213 ¢arloads are the difference
between the two above-stated amounts, or $39,30+.63. Federal
transportation tax in the amount of Sl,l79.3ﬁ is also dwe in con-
nection with these undercharges.

L

The base rates in issue in this proceeding are named in Pacific

Southcoast Freight Bureau Tariffs Nos. 48-T and 48-U, of J. P.

Haynes, Agent. The 6 per cent and 15 per cent surchidrges are pub-

%iiggd in Tariffs of Increased Rates and Charges Nos. X-175-4 and
- "Bo .
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applicable from Arcata and Eurexa to W;ittior, of 64 cents per 100
pounds with'a'minimum welght of 34,000 pounds.

The record'disclqses that a variety of commodity designa-
tlons were used in describing the shipments on the sales and trans-
portation documents. On the invoices the following terms were used:
rotary eut lumber, rotary cut rough<greén lunder, green Douvglas fir
lumber, green Douglas fir venéer.and green veneer. On the bills of
lading the shipments wore deserided as rough groon veneer, rofary
cut rough green lumber and rotary cut rough fir lumber. The freight
bill descriptions were: rough green lumber, rotary cut rough fir
lumder and rotary cut rough green lumber.

The record also disclqses that all of the shipments embraced.
by the complaint had been subjected to the rotary cut process of
manufécture. Complainant's office manager deseribded this process
as follows: After the bark has been peeled from the logs the latter
are rotated against 2 sharp blade, which peels the lumber from the
logs. The resulting sheets may be of varyiﬁg.thickness; depending
upon the setting of the biade; In the case o: the 213 shipments the
individﬁal pieceé of lumber or veneer had an average'thickness of
3/16ths of an inch. The witness contrasted the foregoing method
with that employed in sewmills. In thé latfer, fhe peeled log 4s
t1ed down to a carriage, and, as the carriage moves along, the log
1s sawn lengthwise by a bdand or ¢ircular saw. The pleces of lumber
are then put througn an edger, which reduces them to the desired
widths. Finally, -in the sawnill process, the pleces of lumber are
put through a series of trinm saws, which trim out the defects in the
wood. According to the rqéééd, the rotary cut process has been

utilized in the lumber induéffy for at least 50 years past, but

first made 1ts appearance in California from 10 fb.lB years ago,
=l
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According to complainant, the shipments. here in issue,
in so far as they were descrided on the saies and shipping documents
as "venseer," were improperly identifled, the correct designation of
the commodity assertedly being'lumber." The office manager testi-
fied, however, that the terms "veneor” and "lumber" have been used
Znterchangeadbly by the trade in referring to the commodity_in
question. Ee pointed out that the forest products invélved herein
are used by complainant in the manufacture of wooden doxes, that
the lumber is produced from low grade logs and that the pleces, as
they come from the mill, often contain imperfections, such as knots
and stéins. The presence of these imperfections, he said, does not
make the material unsuitable for manufacture into boxes, and no
further work 1s done on the pleces after érrival at Whittier except
cutting to size.

The witness contrasted rotary cut lumber, as deseribed
ébove, with rotary cut vencer. Ine»latter 1:>z'<:‘c‘.uc1:.7 he said,'is
utilized to form the surface layers of built-up wood or plywood,
which in turn enters into the manufacture of such artiéle;'as furni-
ture and doors, and is necessariiy produced from selected, high grade
logs, so that the sheets of veneer will be free from knots, stains
and other blemishes. After the logs are peeled they must bé stéamed.
They are then placed on 2 lathe 2nd rotary cut, or5'in somé instances,
sliced. The machines used in veneer production, as dlstinguished

roxu those used in rotary cut lumber production, must be of 2
precision type, since the veheer zust be cut to 2 much finer tolei-'
ance than 1s necessary in the case of lumber; also, much greater
Vskill'is required of the lathe operator in the manufacture of veneer.
For comparative purposes, the witness‘intrdduced photographs. of
samples of rotary cut lumbér, sawn lumber and plywood (made from

rotary cut vemeer). The samples themselves were also brought into
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the hearing room. The wood 1n the veneer sanple was definitely
superior in quality to that of the lunber samples. With respect %o
the latter, the rotary cut lumber and the sawn lunber appeared to'be
equally poor in quality, the only noticeable difference being that
the samples of rotary cut luauber exkibited 2 slight curvature.
Complainant introduced exhibits and testimony through the

above-mentioned witness and through a transportation consulfant,
purporting to show that maximum reasonable charges for the traffic
here in issue would be those based on the board foot rate originally
assessed, or on the alternatively suggested rate of 38 cents per
100 pounds. With respect to the transportation characteristies of
the shipments involved, the record shows that the sheets were shipped
in bundles or bales ranging from ¥ to 80 inches in length, from 20
to 50 inches in width, and 24 to 36 inches in height.5 The weight
of individual dundles ranges from 600 %o 2,300 pounds, depending
~upon thelr dimensions. Loading 1s accomplished with fork 1ift trucks
and loading, bracing and unloading aré, in all instances, performed
by shipper and consignee. |

| The evidence shows also that bundles of rotary cut lumber
are heavy-loading. In the case of the 213'carloéd3'involved in %this
complaint the average weight per carload was.87,388 pounds. The
weights of individual carloads ranged from 53,120 pounds to 116,680
ﬁounds. Only 10 of the cars weighed less than 70,000 pounds and
48 ¢cars weighed less than 80,000 pounds. While 2 small amount of
damage_haé been observed, this has been insufficient to warrant .
filing a claim. No damage claimé were £iled on any of the shipments

in question.

Aécording to the recérd, some more recent shipments of rotary cut
lumber received by complainant included bundles measuring up to
96 inches in length. -

-




The value of rotéry eut lumber for box manufacturing,
the record indicates, is much less than that of veneer used for
fecing in plywood. The price of rotary cut lumber at the mill, the
offlce manager stated, ranges from $95 to $120 per l;OOO board feet,
while lath and shingles, which are subject to the foard foot rate
sought herein, sell approximately for $74% and $140, respectively,
per 1,000 board feet. The price of vemeer, such as 1s used in
making farniture, this witness had been informéd, ranges from $60
to $I00 per: surface foot. Usiﬁg a convers;on factor of 1/32 of an 4nch
for“ﬁhickﬁ6531he arrived at a ainimum price for veneer of approxi-
- mately $2,000 por 1,000 board feet.6 |
‘The transportation consultant made éomparisons of.the
ton nile and car mile ecarnings accruing under the assailed rate with
those which would result ﬁnder the sought rates. An exhibit of
record shews that thé,average ton mile and car mile earnings for
the 213 shipments here in issue were: (1) under the assailed rate,
1%.2 mills and 62.0 cents, respectively; (2) under the sought board
foot rate, 8.8 mills and 38.5 cents, respectively; and (3) under the
alternate sought rate of 38 cents per 100 pounds, 9.7 mills and .
43.1 cents, respectively. The foregoling earnings were compared with
those resulting under & limited number of forest produbt%"éatés

applicable between other points involving distances comparable ‘to

the haul from Zureka and Arcata to Whittiler (average distance 784
ziles). | | |

Only four such rate comparisons were made and, because of
the length of haul involved, two of these were interstate. The rates

shown, which apply on both lumber and veneer, are from Redding to

6
Complainant does not utilize plywood veneer in its operations. The
witness had secured the above-stated prices for that commodity from

the company from which he had obtained the sample of veneer which
was introduced at the hearing.
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San Diegov{736 miles), £rom Westwood to Riverside (080 miles), from
McNary, Arizona, to Los Angeles (700 miles) and f?om Coos Bay, Cregon,
to San Francisco (717 miles).. The rates;'ﬁﬁiéh ére all stated in -
cents persiOO poénds, range. fxom 53 “cents to 61'cénts, the minimum
welight being 40,000 pounds for three of.the'faéeéiand 32,C00 for the
fourth., The earnings‘rgflected by these compared rates range from
14.8 mills to 17.7 mills, pex ton mile, and from 28.1 cents to 35.3
cents per car mile. Thus, the per ton mile earnings, in every
instance, are gﬁeater than those aceruing wnder the assailed rate
and are substantially greater then those which would result under
either the soughtrﬁoard foot rate oxr the alternéte suggested rate

of 33 cents. The per car mile revenue shown under the comparxed
rates is, in every instance, less than that which would'accrue undey
either of the sought rates, and far less than that reflected by the
assailed rate. However, it is hexe pointed out that, while the per

car mile revenue under the assailed and sought rates is predicated

[l

on the average carload weight of the shipments involved in the ol
complaint, the revenue under the compaxed rates was caleulated on —

the basis of the appliceble minimum weights. This was done in the
absence of any information as to actual weiéhts of shipments woving
under the latter rates. The consultant stated that it was difficult
to find, fﬁr comparisonvpurposes, rates on lumber and veneer having
a minimum weight of 80,000 pounds. - |

The consultant also comparéd the earnings reflected by
"the assailed and sought rates with those accruing under rates om
other heavy-loading commodities assertedly having the same or similar
transportation characteristics and having the same, or nearly the
same, classification ratings. These rates, five in numdber, were

all of the same volume, 29 cents per 100 pounds, with minimum weights.
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[}

ranging from 80,000 to 100,000 oounds. ‘They apply on plasterboard

from Plaster City to Sacramento (682 rmiles) and from Midland to
Oakland (618 miles), on fibreboard boxes (knocked down flat) from
San Francisco to dnaheim (498 miles), on iron or steel coiled wire
rods from Rocktram to Bloomington (536 miles) and on canned goods
'from Tustin to Sacramento~(560 miles). The per fon zileo earnings
range from 8.5 mills fo 11.6 m111s and the per car mile revenue,
based on carload minimum weilght, varies from 36.1 cents to 5%l
cents. All of the distances involved in these compafisons are iess
than the distances from Zureka and Arcata to-Whittiei, and those for
the compared commodities other than plafterboérd‘are substantially so.
Both the assailed and the sought rates apply from a large
terr 1tory embracing substantially all of the rail lumber shipping
points in the so-called Redwood Bupire. The assailed rate applies
not only to Whittier dut %o all points in what is known as the Los
Angeles Basin and to points down the coast as far as San Diego. The
,ought rate, with limited commodity description, applies %o more
restricted destination territory in the vicinity of Los Angeles and
Los Angeles Hardor, including Whittier. In view of theée facts,
and in order nof to jeooardize present rates on forest products
from other producing poiﬁtsyin California to southern California,
the consultant proposed that in establishing the . sought rate for
the future 1t be made subject to the following description:
- "Lumber or Veneer, viz.:

Pir, green, rough, rotary cut to not less

than 1/8" thickneso, in strapped dundles of

not less than 150 board feet nor less than

600 pounds each (not subject to Item 520)."

The proposed description inolﬁdes both "lumber” and

"veneer," the consultant explained, because he had found that within
the particular branch of the lumber trade involved the term "vencer™

-
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Ls used interchangeabdly with the term "lumber,™ and that 1t 1s the
custom to refer lbosely to any lumber produced by the peeiing nethod
as veneer, rather than lumber, irrespective of the end use to which
the product 1s put. The suggested minima of 150 board foet and 660
pounds per dundle, the witness said, represent the minimum size aﬁéf
wedght of the bundles of rotary cut lumber Involved in this proceéd—
ing. |

Item No. 520 series of the applicable tariffs provides,
in connection with board foot rates, thet boards having a thickness
5f less than one-half inch will be considered as one-half inch in
thickness. In propesing thot the sought rate be exempted from the
requirenent of this rule, the witness asserted that the.carrier would
not be concerned with the thickness of individual pieces, since the
lumber would be tendered for shipment in compact bundles. He pointed
out that shipments of lath or of shingles, when moving under board
foot rates, are not subject to the provisions of Item No. 520. Both
of these commodities are shipped in bundles.7

It was the opinion of the consultant that the ﬁroposed
éescription would exclude finished veneer, as well as articles of

lumber which night be shipped loose and as to which the carrier

would be reasonably entitled to apply the provisions of Item No. 520

series.

Evidence on Behalf of defendants was given by an asslstant
freight traffic menager of defendant Southern Pacific Compagy. Ho
introduced an exhibit showing the history of the assalled rate of

53 cents from Eurcka to Whittler and of the forest products rates

7 .
The tariff provides that 5,000 pieces of lath (1% inches by 4% feet)
will be considered the equivalent of 1,000 board feet of lumber,
and that 50 bundles (200 shingles per bdundle) of shingles will
likowise be comsidered the equivalent of that amount of lumber.

=10~
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from other northern California producing points to the same destina-
tion point. This history showed the rate changes from October 32,
1929, to the present. On November 1, 1929, the witness stated, a
substantial reduction was made in the rate from Tureka im an attempt
To secure for the rail lines traffic which was moving largely by
water to the southern Califorania ports. Subsequently,vcorresponding
adjustments werée made from the’interior miils.

While further reductions were later made from interior
points, the history shows that, until Novenber l&, 1954, the only
changes in the a2bove-mentioned Eureka rate were increases. These
reflected general rate increases corresponding to those authorized
in Interstate Commerce Commission Bx Parte dockets. On November 4,
195%, the supplemental nine per cent inerease corresponding to that |
in I.C.C. Bx Parte No. 175 was removed froé all of the rates appli-

cable from northern California producing points to points in the

southern part of the state. The witness stated that this was neces-

sitated by the fact that the raill lines were losing business‘to the
trucks under the higher rates. The purpose‘of the rate history was
to show the close relationship between the forest productsrates from
the various producing points, and it was the opinion of the witness
that any reduction from Eureké ﬁight nave an adverse effect on thé
rate.structure from other shipping points.

; In another exhibit, defendants' witness showed the
relationship of the assailed base rate of 53 cents from Bureka %o
the first-class rate for the same distance reflected by a seale of
rates preseribed by the Interstate Commerce Commission in ;926,
including all subsequent general increases, for applicatioh between
Arizona and California.s The exhibit showed like relationship for
8

Docket No., 14999, Arizona Corporation Commission vs. Arizona
Bastern R.R. Co. (113 ICC 52).
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the luzber rates from other northe“n California shipping points %o
Whittier. The Llumber rate reflecting the lowest percentage, 12.35
per cent, of the constructive first-class rates was that applicable
from Bureka. It is noted, however, that the applicable minimum
welghts from the interlor points were either 34,000 or %G;OOO pounds,
while that under the assailed rate is 50,000 pounds.

In 2 third exhibit, defendents' witness compared the
assailed rate with two rates on lumber which were prescribed in
l925 by this Commission 25 maximum reasonable rates from San Pedro
to San Francisco (490 miles) and from Madera to Calexico (525 miles).
lhese rates, including all subsequent general increases, were 52
cents and 72 cents per lOO pounds, respectively, with 2 minimum
weight of 30,000 pounds. These rates, the witness saild,.were 2 pe}t
of the only adjustment in lumber rates which this Commission had
made over a wide area. In his opinion the exhibvis shoxed that the
' assailed rate is substantially lower than & reasonable maximum rate

for the distance Involved.

The genesis of the board foot rate originally assesoed

and sought herein, together with 1ts accompanying’commodity deserip=-
tion, was explained by this witnmess. Aﬁe stated ;ﬁéz, in 1936, in
'order Yo meet the competition of the coastwiee water lines, the
failroads establisned ‘board foot rates from Zureka, Arcata and
related poin s to southern California, meking them nonintermediate
in application under appropriate authority from this Commisgion.
Under'that authorization the rates in question were made sudbject
to the same limited commodity description as applied in connection
with the competitive rates of the water lines. The publication in
rall tarlffs of rates on a board foot basis, the witness said, 1is.
unusual, and that form of rate has been utilized only where NOCOS=

sary to meet water competition.

~12~-
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As hereinbefore stated, complainant proposed alternatively
that a rate of 38 cents per 100 pounds zinimun weight 80,000 pounds,
b6 established on the commodity in Issue, which would alternate with
the present rates that are subject to minima of 34,000 and 50,000
pownds. Testifying with respect to this proposal, defendant witnees
asserted that 1t hag been the practice of the carriers to publish
alternating rates,subject to different ninima, only under compelling
circumstances. These include offorts to meet competition of other
means. of transportation and +o deve;op traffic. The mere fact, he
sai&, that 2 giveh commedity may consisfently load %o weights,sub-
stantially in excess of the carload minimum welght 1s not Justifica~
tion for establishing a lower 2lternating rate subdbject to 2 higher
minimum weight. He asserted thot it 1s not vausual fer e'h:!.z::me::z'cs of
lumber weighing 87,000 pounda or more to move from northe*n California
or Oregon to southern California, and that he had seen bills covering
shipments of fir lumber weighing 120,000 pounds whichk moved uader
- rates subfect to minimum weight of 40,000 pounds.

4s Justification for a2 lower rate om the coamodity hefe
in issue complainant’s rate witness had pointed out that the assailed
rate applies 2lso on finished articles, suck as doors} bookeases and
buffets, all of which are much more valuable than rotary cut lumber;
In reply to this, defendants' witness stated that the commodity
description to which the assailled rate is related is a bread general
- one, including not only articles of relatively high value but also
commodities of low value. Among the latter he mentioned kindling
wood, awdust and shavings. He asserted that, 1f lower rates were
TO be estadblished on some articles in the list because of their lower
value, 1t would be proper to establish higher rates than those pres-

_ently applicable on the articles of higher value.

In its briefs complainant argued that the evidence adduced

by it had shown the assailed *ate to be unjust and unreasonable and
~13-
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thet the sought rates would be just and reasonable. It appears |
unnecessary to set forth all of complainant’s.éontentions in detail.
The following points, however, are here mentionéd: that the
Interstate Commerce Commission some years ago prescrided maximum
reasonable transcontinental rates on veneer based 15 percent over
the rates applicable on lumber and that in the same decision it
recognized that rotary cut lumber should be treated the same as

sSawn lumber;9 thoat in making comparisons of per car and per car nlle
revenue 1t was proper to base such eafnings for the compared rates
on the carload minimum weights because the carriers, in establishing
such weights, had deemed them sufficient to meke the rates compen~
satory; and that the mere fact that the sought Board foot rate was
originally published to meet water competition is of no concern now
since the water competition has long since disappeared;

' In support of its alternate proposal to establish a rate
of 38 cents per 100 pounds, minimum weight'S0,0QO pouhds, complainant
cited 2 decision of the Interstate Cormerce Commissionlo In which
the publication of_a lower alterneting rate subject to higher minimum

welght was found Justifilied in order %o nmeet competifion and to

The proceeding mentioned is that of National Veneer and Pane
Ma rors Association v. A. al.; 81 ICC 227 (1923]
Complainant appea*s to be in error as %o
any conclusion of the Interstate Commerce Commission In the cited
decisions regarding rotary cut lumber, a5 such. 4 reoview of the
decisions faills to disclose any specific mention of rotary cut
lumber. The original declsion contalns a description of the manu-
facture of venegar by the rotary cut process.

manufa From, To and WEthgn the Souths; 279 ICC 729
Zl9§ )
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11 With respect to defendants' comparison of two

develop traffic.
lumber rates preseribed by this Commission, complainant contended
that such comparizons are of no value because they were prescribed
many years ago and pointed out that there 415 now no mill operating
at Madera, one of the points of origin involved.

Defendants, in their briefs, contended that complainant
had failed to show that the assalled rate was unreasonabdly high and
requested that the complaint be dismissed. They argued, inter alia,
that the evidence adduced by complainant 2s %o the transportation
characteristics, value and claim experlence of the box material are
1nc§nclusive; that the assailed rate is water-compelled and even
today does not reflect the full measure of general "ex parte” |
increases'hereinbefore mentioned and that 1% cannot, therefore, bde
construed as a maximum reasonable rate; that.the assailéd base rate
hos been in effect for over 20 years Wi thowut being the sudlect of
formai conplaint and is therefore presmmptively reasonable; that
related ra%es, such as those from all northern California producing
poipts; should not be disturbed except on 2 cloar showing that the
rates assalled are indefens;.ble,l2 which complainant, assertedly,
has falled to make; that the commodity desceription proposed by cou-
plainant's rate witness is wimown in any lumber tariff today, and
that its adoption would aceord preferéntial treatment toythe'product
1T

In this connection the record shows that no shipments of the com-
modity here in issue were made by applicant by raill subsequent to
the time of movement ofcthe carloags involved in this Eroceeding
and that complainant s shipments are now moving entirely by truck
from other areas. & witness for complainant indlcated that 1f
2ither of the sought rates was estabhlished at least 50 per cent

of applicant's total requirements of the box meterial would probally
be returned *to rail movement under such rate.

12
Defendants c¢ited 2n Interstate Commerce Commission cace:

Zumbar and Land Co. ¥. Arbor R.R. Co., et al., 220 ICC
65%, 655 %19375.
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in issue; and thot complainant’s comporisons of rates on other com-
podities are of no value since the circumstances under which those
rates were establisched have‘not been shown.

 With respect to the suggested alternate rate, defendants
argued that no competitive situwation is involved and thaf the mere
fact that cars are loaded substantially in excess of the minimum
welght, does not Jjustify the publication of an alternéting rate sub-
ject to 2 higher minimum weight;l3 that the only fair comparison of
per car and per car mlle earnings under other lumber rates would be
on the basis of a weight of not less than 80,000 pounds, rather than
by use of the carload minimum weights; and that on such basis the
compared rates reflect substantially greater earnihgs than under

either the assalled rate or those sought herein.

Coneclusions

The £irst determination to be made herein is with respect
to the applicable rate-or rates. Vhile complainant and defendantsz
agree that the board foot rate, eubracing a small nunmber of forest
products, 1s inapplicable to the shipments here in issue and that
the revised baéis of charges, reflecting the genefal fofest products
rate of 53 cents per 100 pounds, is applicable, such agreement is |
apparently reached from different premises. AcCording to complain-
ant, the product in question is rotary cut_lumber and, as such, is
not subject to the board foot rate because the latter applles only
to lumber which is produced by a method other than the rotary cut
process. Defendants, on the other hand, assert that the product is
'prOperIy designated 3s veneer, not lumber, and, thererpre, rogardless
of the method by which 1t is produced, 1s not subject to the board
foot rate becausé the 1ist of commodities on which that rate appi;es

13

Citing this Commission's decision in Uniteg States v. Southern
Pagific Comwanv, %9 Cal. PUC 5 (19%9).
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: L
does not include veneer;l The practice of the trade, the record

indicates, has been to refer to the product interchangeably as veneer

or lumber.ls

Upon careful consideration of all the pertinent evidence,

our conclusions, and we so find, are that the commodity here in 1ssue
may be properly deserided either as rotéry‘cut lumber or rotary cut
veneer, that the board foot rates originally assessed wore inappli?
cable and that the regular forest products rates, to the vasis of
which the charges on the shipmehﬁs involved were subsequently revised,
‘were applicable. |

It 1s pertinent at this point to comment on the p;acticeé
of defendants in assessing charges on the traffic in question. The
fact that the carriers over 2 period of at least three, years, and
probably longer, appllied the board foot rate, with 1%s specifically
restricted lumber description, to hundreds of carloads of forest
products with 2 variety of commodity descriptions, in the majority
of which the words "rotary cut" appear, gives one pause. Defendants
are strongly admonished to review carefully their ®illing praétices
with 2 view to preventing future recurrences of such wholesale erférs
in tariff applicétion 2s have been exhibifed in éonnection with the
shipments involved in this complaint.

The determination next to be made relates to the question

of alleged unreasonableness of the rates herein found applicable

RRS o . .
In its briefs complainant consistently described the commodity in
guestion as "rotary cut lumber," while defendants, in thelr briefs
referred to the material as "veneer" or "rotary cut veneer."

15 '
Definitions of "veneer" as set forth in Funk & Wagnalls' New
Practical Standard Dictionary (1996) read as follows:

"l. 4 thin layer, 2s of cholice wood, upon 2 common surface;
a layer of superior material overlaying a cheaper one.

2. 4ny of the thin layers glued together to strengthen
plywood.," ,
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wnder defendants! tariff ané the reléted question of maximum reason-

able rates for the transportotion in question. With respect to com-
plainant's comparisons 6f‘the assailed and sought rates with other
rates on forest products and on other commodities oui conclusions

are that (1) the nuaber of compared rates is insufficient, aside from
the question of their validity, to establish either the unreasonable-
ness of the assalled rate, or the maximum reasonableness of the sought
rates; (2) the comparison of per car mile earnings based on the actual
weights of the shipments in issue with corresponding earnings based
on the much lower minimum carload weights of the compared lumber rates
is Improper. As stated earlier herein the compérison of ton mlle
earnings fails to eséaﬁlish the validity of cbﬁplainant's contentions,
and a comparison of car mile revenue predicated on comparable carload
welghts would be to the same effect. | _

Complainant’s contention that the rates generally applicadle
on fofest produéts ére unreasonably high for rotary cut lumber because
the broad commodity deseription on which such *atea apply includes
articles of relatively high value likewise fails to carry weight.

The record shows that the commodity list in question is 2 long-
standing one, of general application in tariffs naming rates on
foresf pfoducts; and includes the cheaper forest products as well
as thoée of high value,

is in the case of complainant's lumber rate comﬁarisons,
those adduced by defendants in supﬁoft of their contrary conténtions
A are insufficient in number %o have any probative value in this pro-
ceeding. Moreover, it has not been shown that t“he compared rates,
as constructively augmented By the variouo "ex parte" inc*ea es
which have been authorized since 1925, meet the needs of commerce

today or would he reasonable maximum rates under present conditions.
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Likewise, defendants' comparison of the assailed base rate from
Bureka, and of lumber rates from other northern California points,
wilth constructive f{irst-class ra?es for the same distances, based

on the se-called Docket 14999 scale, is of little value. Without
going into all the reasons for this conclusion we simply point out
that 1t has not been shown that the scale in question has any prober
relationship to California intrastate transportation.

IWhile defendants’ exhibit depicting'the history of the
lumber rates from northern California producing pdints to Whittier
and other points in the Los Angeles area purports to show that
reductions in the rates from Eureka causedcorreéponding'reductions
in the rates from other pbints, such dees not appear to be the case.
As previoﬁsly stated, the rate from Bureka was redﬁced on November 1,
1929. Reductiohs from 1nterior points, however, were not made until
about two years later. 'Ihese latter adjustments were not wailform
and did not reflect the sawe amount of reduction as had been made
in the Bureka rate. Moreover, the establishment, in l§36, of the
water-compelled board foot rate from the latter point did not cause
further reductions in rates from the interior points. |

The evidence heretofore appraised f2ils to estadblish either
the propriety or impropriety of the assailed rates. _Such does not
appear to be the case, however, with respect %o certain other evi~
dence adduéed by complainant. That evidence tends to estavlish |
(1) similarity in the transportation characteristics, clain experi-
ence and values of rotary cut lumber, on the one hand, with those of
sawmill lumber, shingles and lath, on the other hand, all of which
latter group were and are subject to the board foot rates; (2) the

fact that rotary cut lumber competes with sawn lumber; and (3) the

-19~




marked divergence in the quality of wood, the degree of refinement
in manufacture, and the thinness of the sheets, of fotary cut wood
used for box material, on the one hand, and of rotary cut veneer
such as is used in the manufacture of furaiture and doors, on the
other hand. These are ¢on31deratio£s which may not be lightly set
aside in the disposition of this complaint.

Defendants point out that the board foot rates, having

been published originally to meet water competition are depressed
and assert that, consequently, sald rates cannot be considered as
meximum reasonable rates. The record shows, howeﬁer,‘that the water
competition which pfompted thé estadlishment of those rates has long
since disappeared and that the latter have Yeen subject to various
"ex parte" increases during the 1ntervening years. Thus, while the
rates in question are still maintained under longi and short~hawl
relief, transportation conditions and circumstances have so changed
since 1929 that 1t 1s questionable whether the board foot rates can
now properly be considered as depEQSSéd.

While the aforesaid board foot rates have not, in and of
themselves; been shown on this record to be reasonable maximum retes
for the transportation of rotary cut lumber, there 45 strong support
for a concluoion that relatively ;hey constitute an upper limit of
reasonableness for such trangﬁérta;iéﬁ. The mere fact that lumber
is the product of saw and planing mill plants and is oawed and planed
does not entitle it to lower rates than apply %o lumber.which 1s pro~
duced by the rotary cut process. It 1s reasonadble to belie&e, on the
basis of this record, that the board foot ratea were reetricted to
sawn and planed lumber when such rates were f rst published rrom

Humboldt Bay points to southern California, simply bgcause at that
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time the rotary cut process was not in vogue in this state. It 4s°
our conc¢lusion, and we so find, that the rates and charges lawfully .
applicable to the shipments involved herein were, under ell the ¢ir-
cumstances and conditions existing at time of movement, unjust and
unreasonable to the extent that the& exceeded the board foot rates
and charges which were concurrently appiicable to shipmenfs of sawn
~+umber, as deseribed in Commodlity Rate Group C of the governing |
tariffs, from the same points of origin to the same point of desti-
nation, including application of the provisions of the "thickmess”
rule as set forth in Item No. 520 series of those tariffs. Defend~
ants will be directed to cancel the undercharges now outstanding
against sald shipments. -

We further conclude, and hereby find, for the future, that
rates and charges on carload shipments of‘rotary cut lumber and
rotary cut veneer embraced.in the commodiﬁy deseription proposed by
complainant, as shown in Exhibit No;'lh, ﬁoving from Arcata and
Eureka to Whittier, are and will be unjusﬁ and unreasonable to the
extent that they exceed the board foot rates concurrently applicable,
as an alternative basis, to shipments of lumber z2s described in
Commodity Rate Group C of the governing uariffo, from and to the
same points via the rouxe over which the shipments in this complaint
moved. Defendants will be directed +o amemd the description in said
Commodity Rate .Group C by adding thereto, for application from Arcata
ané Eureka to Whittler via the route in question, the aforesaid com-
modity description proposed in Exhibit No. 1%. The record is con-
vincing that said description will exclude from application of the
board foot rates the more valuable rotary cut forest products, such

85 the veneer used in the manufacture of furniture.
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The evidence is Iinsufficient to justify‘exemption of the
proposed commodLty description from the provisions of Item No. 520
serles of the tariffs, as proposed by complainant. Defendants will
be directed to make the desecription subject to those provisions.

Defendants will be eauthorized in the order whiéh rollows,_
to provide, in comnection with the rates hereinbefore found reasonable
for the future, the same nonintermediate application as to the point
of destination as now governs the board foot rates on sawn lumber
between the same points. The Commission will entertain applications
of defendants and other participating carriers in the'prgéent board
foot rates for similar long- and short-haul relief via oﬁher routes
and'from and to other.points of origin and destination.

In view of the findings and cpnclusions heretofore set forth,
it is unnecessary to reach any conclusion with respect to complain-
ant's proposal that an alternate rate of 38 cents per 100 pounds,
minimum weight 80,000 pounds, belfound'reasonable for the transporta-
tion ipvolveé in this complaint. |

In reachiﬁg the foregoing findings and coneclusions, the
Commission has carefully weighed and appraised all the evidence of
reéord, and has fully comsidered the arguments advanced by the parties

in support of their respective positions.

Based uﬁon the findings 2and conclusions contained in the
foregoing opiﬁion, | |

IT IS ORDERED thot defendants, Northwestern Pacific
Railroad Company, Southern Pacific Company and Paeific Electric

Railway Company bé and they are ordered and directed to cancel
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undercharges outstanding against complainant, in the amount of
$39 304,63, as reparation for the unreasonable charges assessed
on the shipments involved in this proceeding.

IT IS FURTHER ORDERED that saild defendants shall publish
file and maintaln, until further order of the Commission, carload

rates in cents per 1,000 board feet on the following commodity
deseription,
“Lumbei or Veneer, viz.:

Fir, green, rough, rotary cut to not less

than 1/8" thickness, in strapped bundles

of not less than 150 board feet of lumber

nor less than 600 pounds each," |
'to apply from Arcata and Bureks to Whittier, via Northwestern Pacific
Railroad Company to Schellville, thence via Southern Pacific Company
to Los fngelés, thence via Pacific Electric Railway, which rates shall
be ne greater In volume and effect than those concurrently applicadble
| on lumber, as described in Commodity Rate Group C, published 4in Iten
No. 650 series of Pacific Southcoast Tariff Bureau Tariff No. 48-U,v
1ssued by J. P. Haynes, Agent, from the same points of origin to the
same point of destiﬁation, and which rates preséribed herein shall be
subject to the same tariff rules and regulations, inecluding those
governing the”ﬁﬁnipum'carléad quantity and the determination of

thickness, concurrently governing said rates on lumber as deseribded
in Commodity Rate Group C.

ITIs FURSE“R ORDERED that saild defendants are hereby
authorized, pending further order of the Commission, to depart from
the long- and short-hawl provisisns of Section 460 of the Public
Utilities Code and of Arsicie'XII, Section 21, of thé Constitution

of the State of California in so far as such departure is necessary
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To maintain the rates prescribed herein nonintermediate 4in applica-~

tion as to point of destination only.

The effective date of this order shall be sixty days after

the date hereof.

Deted at San Francisco

» California, thiagéigﬁ_

N o )
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Commissioners




