Decistion No._ JAIwe ' @ L% a @% N@hﬂ-

BTFORE THE PUBLIC UTILITIES COMMISSION OF TEZ STATE OF CALIFORNIA

In the Matter of the Application of
R. W. KOERT, DBA P & B MOTOR TRANS-

)
)
PORTATION, for a License as a Motor ) Application No. 38259
Transportation Broker. : g

In the above-entitled application, R. W. Kohr:t, doing
'business as P & 3 Motor Transporﬁation, requests a license author~
1zing him to engage in the business of a motor transportgtion broker
pursuant to Chapter 5, Division 2 of the ?ublic Utilities Code.

4 public hearing was held before Examiner William L. Cole
at Sacramento on Januery 29, 1957, at which time the matter was
submittod. No one appeared in protest to the granting of the
application.

| The applicant has, according to the record, complled wit
the essential routine statutory requirezments in cénnectipn with motor
transportation oroker proceedings, in that he has prepared aﬁd filed
an application, surety bond, and letters of authority from the
carriers designating him a2s thelr duly authorized transportation
representative. |

'Abplicant testificd as %o the procedure he Intends to

foilow with respect to his proposed hroker operctions. Ho testilled
that when & shipper contacts him, he will ascertain the type of
cargo the shipper desires to ship, its approximdte welght and where
it 1s to be shipped. Applicant will then prepare a bill of lading.

At this point, applicant will contact one of the carriers for whom
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ho 1s authorized to sell transportation and inform him as to the
nature of the load and where it is to go. The carrier 1s then to
obtaix the prepared bill of lading from the applicant. The carrier,
himself, signs the blll of lading when 1t 1s given to the shipper.
It will not be signed by the applicant. The carrier will be charged
with the responsibility of billing the shipper directly. Applica%p
. proposes to charge 2 commission;of 6 per cent of the total trans-’
portation chargés for his services. 4pplicant Intends to recelve
this compensation directly from the carriers. Applicant testiffed
he will not carry any insurance Iin his operation as a droker; however,
before he refers a carrier to a shipper, the carrler will have %0 show
that he has sufficient cargo insurance to cover that particular
operation. ’

 Applicant also testiffed that he hes had a radial highway
commonlcarrier’s pernit issued by this Commission, but that he
reguested the permit to be temporafily suspended, He fﬁrther testi-
fied that 1t wes his intentlon to have this permit reinstated some
time in April or May of 1957, and that during the period that the
sermit 1g in effect, he will operate both as a carrier and a broker.
Lpplicant testified that he owns ome truck which 1s used for hatling
grain, tomatoes and similar commodities and that the only time he
operates as 2 radlal highway common carrier is when these commodities
are in season.‘ Ho testified that he will keep his permit in force
only duriqg the periods that these commodities are in season. 4Appli-
cant also testified that only two companies use his services as a
radlal highway common cérrier and that he has never used subhaulers
in conhection with his carrier operations. Applicani's testimony
indicates that if his applicetion is granted he will keep his car-
rier and broker operations separate and distinet. It should be
pointed out here, however, that notwithstanding that primarily only

two shippers use his servicés as a radlial highway common carrier,
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his services as zuch 2 carrier are available o the entire shipping

public so long as he is not requested to operate detween Fixed
terminl or over a regular route. The record indicates that appli~
cant will operate both as a carrier and as 2 broker wader the nazme
P & B Motor Transportation.

Applicant appears to have 21l of the requirements neces-
cary for the granting of 2 motor transportation broker's license.
From his testimony 25 to his proposed method of operation, 1t appears
that he understands the proper functions and position of a motor

Tansportation broker.

The only question that must be decided is whether or not
the fact that applicant intends %o orerate as a radial highwey
comnon carrier at the same time that he 15 acting 25 a motor trans-

portatlion broker warrants denying applicant’s request for a broker's

license.

The Public Utilities Code does not specifically prohibit
the issuing of 2 broker's license to a2 person holding 2 permlt as
a radial highwzy common carrier. Section 4835 of that Code provides:

"48€35, The Commission, with or without hezring,
w2y issue the license as prayed for, or may refuse
to lssue 1t, or may issue 1t for the partial exercise
of the privilege sought. The Commission shall not
issue 2 license whea, with or without hearing, 1t
determines that (a) the applicant 1is not 2 £it and
proper person to recelve the license, or (b) the
motor carriers for whom the applicant proposes to
sell transportation have not complied, and are not
complying and do not propose to comply, with state

- or federal laws, or all general orders of the

Cemmlission applicadle to the operations of the motor
carrier.”"

It can be seen from this section that,with two exceptions
that are not applicable here, it is within the Commissiont's complete
dizceretion as to whether or not a license is to be Lissued. The
sectién does not require the Commission o grant a License. The
only guldepost set up in the section is the negative requirement

that the Commission caanot Lssue 2 license to an applican% who 1s
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not a £it and proper person or to an applicant the motor carriers
for whom, have not,are:mot and 'dornot:propose fomcomply with the
applicable state or federal laws or-general orders-of the Commission.
pvei T We 'have been-unable to £ind. any-previous decision of this ”© "

Commission which holds that a motor-tramsportation broker:s license
will be denied~for-the sole reason-that therapplicant-possesses 2t
;he'saﬁe'time‘a”radiai highway common carrier permit. Various deci-
sions have been issued by this Commission, ‘however, which:have a .-
bearing onﬁthe questionr ralsed byrthe-present;applic&tion.l-~These
dectSiohs'denied brokers' licenses to various ipdividuals.én the
éround‘that the applicant's'proposed'operatioﬁSewereﬁinlfact,carrier
operations. These,éasés have éstablished-that{onevwhOwiSLhimself~-
a carrier cannot act as a broker in*respect‘té the sale of or "
negotiation'for'fransportation over his own lines, rather the
broker must be an intermedlary botween. the publlic.and: the motor
carrlers. - : o S e S 0

Section %801 of the Public Utilities Code sets forth the
legislative declaration as to the reasons: for-the Yegislation.
regilating the brokers' in question. This section provides:--

"4801. The Legislature-declares'that-the =

public welfare requires the regulation and con-

trol of those persons, whether acting individuvally

or as officers, commission agents, or employees of

any person, firm, or.corporation, who hold them= -

selves out £o act ag intermediaries between the

public and those.motor carrigrs of .property - .

onerating over the pudlic hignways of -the Staltae,

for compensation. Until the Congress of-the ,

United States acts, the public welfare requires

the regulation and control of such intermediaries

between the public and interstate motor carrilers

as well as between the public and intrastate . .
carriers.” - : T .

. Application of Schempp, Dec. -No. 40843, Appl.No. 28710, 47 CEC 510.
. hpplication of Peterson, Dec. No. 29084, Appl. ‘No. 20465, 40 CRC 71.
Application of Williams, Dec. -No. -28958, Avpl. No. 20555, 4O CRC L7.
Application of Newell, Dec. No. 2917k, - ppl.fNo.'20%56,'i0 CRC 165.
Application of Millspaugh;~Dec.~No.-2§083,"ﬂppl.'No.‘2046%. .
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Section 4805 of the same Code provides:

"4805. This Chapter (Chapter 5. Motor Trans-
portation Brokers) shall not apply to the officers,
agents, or employees of any carrier operating for
compensation over %the public highways of this State
who 1s under the jurisdiction of the Commission,
or to a passenger stage corporation 2s defined in
Section 226 engaged in transporting express when
such transportation 1is incidental to the transporta=-
tion of passengers.

MIne provisions of this Chapter shall apply

whether the transportation sold, or offered to de
sold, 1s Interstate or intrastate.”

It would appear from these sections that the Leglslature
did not contemplate that an individual whko was alrmeady licensed as
a carrier would also be licensed as a béoker. There appear to be
sound reasons for this. 4n individual who has a permit as a radial
highway common carrier can through the use of subhaulers perforh
sﬁbstantially the same operation as does the motor transportation
broker. In view of this it appears inevitable that where am indie
vidual has both a permlit to operate as a radial highway common ¢ax-
rier and 2 license to operate as a motor transportation broker,
confusion will result on the question of wnether he 1s operating as
2 carrier or 2s a hroker as to any given shipment of property. Under
‘such a situation such factors as who billed the shipper and who
issued the Bill of lading would be determinative of whether the
individual was aceting as a ¢arrier oxr as A broker. Enforcement of
the rules and regulations for both carrliers and drokers, while already
difficult, would become Iincreasingly more difficult under such 2
situation. It would be possible for a2 shinper not to know whether | :
he was dealing with an individual as 2 carrier or as a broker uantil
ne received 2 bLill of lading and he night not know even then.

As was previously vointed out, 2 radial highway common
carﬁier can through the use of sudbhaulers perform substantially the
same operaftion as does a broker. The one exception to. this would

appear to be that thé radial highway common carrler 1z prohibited
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from accepting dusiness which would result in his operating betwooen
fixed termini or over 2 regular route, whereas 2 droker is not
encumbered by any such prohivition. Notwithstanding this faet,
however, and for the reasons set forth above, 1t 1:c the Commission’s
conclusion, and 1t 5o finds, that 4t 1s contrary to the public
interest to grant a motor transportation broker's license In z
sltuation whore the individwal will then have a permit to operate
as a radlal highWay comzon carrier and also a license as a motor
transportation broker. Inassmueh as the applicant in the present
mattor testifled that 1f granted a broker's liconce he intends to
operate both 25 a broker and as a radisl highway common carriocr,

his application will be denied. Bowever, if the applicent decides
that he will no longer operate as a radial highway common c¢arrier,
¢olthor a2t the present tize or in the rutuie, then the Commission
will glve considerntion to any future application for o motor trans—
portation broker's license filed by him.

The Commission's conclusions set forth above are not
ineonsistent with the language contained in 1ts prior deelsion,
Application of Tope, Decision No. 29482, Application No. 20795. In
that docislion, tho Commission gronted an application for a motor
transportation broker's license. Various protosts wore ontorod %o
the granting of that application on the grounds that the applicant
would thus be enabled to engage in competition with existing ear-
riors to tho extont that he could socure for the truck operators,
that applicant would represont as a broker, traffic now handled by
agencles already in the fleld. The &ecision stntod that the Motor
Irensportation Broker Act does not authorize the Commission to grant
or refuse a license bocause of the offect such action may have, fronm

2 compotitive standpoint, upon existing carrioers. « The dociszion went
re
on to state:
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"From these provisions 1t is clear that our
inquiry must bo directed solely to the quoestions
(1) whether the applicant is a f£it and proper
porson %o be licensed, and (2) whether the plen
under which ho proposes to operate 1is lawful."

The Commission finds that this latter provision is sufficlently
broad to authorize inquiry into all of tho circumétances surround~
ing applicant's proposed method of operation, including the fact
that the applicent intends %o operate 2s a radial highway common

carrier, for the purpose of determining whether such a proposed
oporation 1s contrary to the pudlic interost.

QRRER

4 public hearing having been held in the above-entitled

matter and the Commission being fully informed therein, now therefore

IT IS ORDERED that the application be ond 1t herebdy is
denled.

The effective date of this order shall be twenty days
after the date hereof.

Dated at Saa Francisco ., Californio, this JL ™=
day of /CZ;%hxxe; s 1957.

/
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' ?rESLdent

Commissioners

CormizaioneT Box Hozdy g, 1, Fo%3 dotag
necossarily absomt, did not rarticipate
in the Aispositliem of tris procooding,




