Decision No. _ SS(ORG @BB@QNAL

BEFCRE TEE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNI.

In the Matter of the Application
of FRANKX D. DAVI for renewal of

)
)
license 2s o motor transportation ) Application No. 38701
broker. g ‘

Marvin J. Coangelo, on behalf of the applicant.

Scfton and Garrviand by Lee Softon, on dehall of
Xelth Peck; Russell Bevons, on behalfd of
Draymen's Assceiation of San Franeisco, Inc.s
and Armand Xasp, on behelf of Callison Truck
Lines, Inc.; protestants.

A, J. Lyvon, on behalf of the Commission staff.

OCPIXNION

Fronk D. Davi 4in the above-entitled applicaticn is
requesting & renewal of his motor transportation broker's license.
Public hoarings were neld on March 1, 1957 ond on Moreh 3, 1957
before Exeminer William L. Colc ot Son Francisco. The matter was
subzitted cn March 8, 1957.

Applicant was originally licensed by this Commission to
act as & motor transportation broker in 195%. Applicantts license
was renewed for the year 1955 and for the year 1996. Section L4842
of the Public Utilitics Code provides that broker's licenses shall

expire on December 31 of cach year. At the tize of the hearing,

in the presont matter, 2pplicant had on file with the Commission
the required suroty dhond and letters of authority from the carriers
designating him as thedlr duly authorized transportation

representative.




The evidence introduced at the hearing shewed that during

the year 1956, applicant shtained 2 rermit from the Commission to
operate as 2 radial highway common carrier. The Tecord 2180 shews
that he has oporated durdng 1956 as o carrier and brckor with rospocet
to the transpertation, interstate, of commoditics oxempt from tho
cortiflcating and licensing provisions of Part IT of the Interstate
Commerce Lct.
The question thot must be decided is whether or not the
feet that applieant has 2 radial highway common carrier pormit
C 1s operating as 2 carricr ot the same time that he is acting
S & 2oTor transportation bdroker warrants denjing applicantts
request feor renewal of his broker's license,
The Public Utilitios Codo doos mot Spocinically prohibit
the ILssuing of a broker's license to 2 person holding a permit as
& racial highwey common carricr. Scetion 4835 of that Code provides:

W335, The coxmissicn, with or withcut hearing,
nay issue the license as prayed for, or may
refuse to issue it, or o2y issuce it for the
partial excoreiso of the privilege sought. The
comnission shall net issuc o license when with
OF without hearing, it detormines that (a3 the
2pplicant is nct 2'fit ond JSTOPOT person to
receive the license, or (b) the mutor earriers
for whoz the applicant PTCPOSCeS to sell
transportation have not complicd, and are not
conplying and do not Propose to comply, with
state or federal laws, or all gencral orders

oL tho commission applicable te tho cperations
cf the moter carrier.m

t con be scen froz this scetion thet with two excepticns
that are not applicable here, the Commission has a cortain amouat of

diserction as to whether or not a license is to ve issued.

s
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In o recent decision, the Commission has stated that it
i contrary to the public interest to grant a moter transportation

broker's licenso in o situatisn whore the individucl will then have

4 perzit to operate as a radial highway comzon carrier and also 2
: 1

license 25 2 motor tramsportation broxer. It was nointed out in
that decision thot an individual whe has 2 permit as o radicl highway
common carrier can, through the use of subhaulers, porforzm
'substantially The sane operation as does o notor tranéportation
broker. The one eoxcepticn o this would appoar to be trat the
recial highwey commen carrier is prohibited frem accepting dusiness
which would result in his coerating between fixed termini or cwver

& regular routs, whereas a droker 1s not oncumbered by any such
prohibition. “In viow of the fact, hewever, thoet the radial highway
cozzon corrier, through the use of subhaulérs, can porforz
substantially the same ovcr ion os the motor tranmspertation broker,
confusion will result dn the case of an individual zuthorized o
opcerate in either capaeity, on the question of whether he 4is
operating as & ecarricr or as a dreker as to ony given shipmont of
property. Ihe ovidence in the prescnt case substontiates this
cenclusion. Appnlicant's testinony, with regard to his nethod cf
operation as a2 broker of intorstate shipmeonts, indicates that the
241lls of lading are 4ssucd tu hiz; that he cclleocts the frolght
chorges; that he carries cargo Insuronce on the shipmeats; that ke
aeeepts full responsidility for the property transperted; that ke
requires the carricer physically transporting the properpy to report
to iz every 48 heurs while tho‘transpcrtation 1s in progress; and

that he advences sueh earriers swas against their oxpectod

l wa

Applicaticn of Xonrt, Deeclsion No. 54902, dated np“il 22, 1957,
Application No. 38 25%
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compensation for the chipment, which compensation comes from

applicant. Applicant stated that there was no difference in his

nethod of operation as a broker of interstate shigPents and as a

carrier of interstate shipments using subhaulers.
Applicant testified, however, that his method of operation
as a broker of Intrastate shipments was different and dlstinet
from his method of operation as a carrier. Applicant testified
that as a broker of intrastate shipments he charges the carrior

o £lat foo for obtaining cach shipmont and thet the carrier has

2 . :
With rospect to the Commission’s jurisdiction os to brokers
hauling intorstate shipmonts of commoditios oxempt from the

Jurisdiction of the Interstate Commerce Commission, Section
4801 of the Pudlic Ttilitics Codo provides:

"8NL. The Legislaturc declares that the public
wolfare roquires the rogulation and control
of those persons, whother acting
individually or as officerc, commizsion
agonts, or omployocs of any porson, L£irm,
or corporation, who hold taemselves out
to act 25 iateracdiaries betweern the
public and those motor carriers of property
operating over the public highways of tho
Statc, for compensation. TUntil the Congress
of the Unitoed States acts, tho publice
welfare roquiros tho roguiation and control
of such intormodiarics dbetween the public
and interstate motor carriens as well as
betwoen thoe public and intrastate carriors.”

Section 4805 of the same code provides:

"™805. This chapter shall not apply to tke
officers, agents, or cuployees of any
carricer oporating for compensation
over tho public nighways ~f this State
who Ls undor tho Jurisdiction of the
commlssion, or to & passaenger stage
corporation as definced in Seetion 226
engagod in transporting oxpross whon
such transportation 1s incidontal to
the transportation of passengers.

The provisions of thilis chapter shall
apply whethor tho transportation sold,
or offcered to be sold, 1c interstate
or intrastate.”
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the responsibility of delivering the load and the billing and
colleeting of the freight charges. Applicant testified, however,
that he meintains cargo insurance for such shipments and passes the
insurance oxpense on to the carriers. That confusion will result
as to whether an individual 4s acting as a dbroker or & carrier,
even thougn the methods of operation for each appear to be
'different, is 1llustrated by the evidence in this matter. A
raprosentativo of the ficlé section of the Commission's staff
testificd that in amaking an investigation of applicant's dbrokorage
operations, he was shown by upplicant's wife, who Is 2also
applicant's bookkeeper, certain documents concerning an intrastaote
shipment of property which she represcnted to the witness to hove
boen handlod by applicant 2s o brokor. Applicant on the other
hand testifilied at the time of the hearing that the shipment was in
fact handled by him as 2 radial highway common carrier, He
testified that 4t was 2 shipment on which ae used a2 subhouler.

The cvidence further showed, howevef, that applicant, oo his
quarterly reports to tho Commission, did not list any subhaulers
as having been used by him during the period of time that thls
shipment took place. Thus the confusion remains as to whether
applicant rondled this particular shipment as a broker or as &
carrier. Enforccment of the rules and regulations for both carriers
oand brokers, while already difficult, would become inereasingly
zore so 1f such o situation were allowed To continue.

Therefore, the Commission finds and concludes that in

view of the fact that applicant has 2 permit to operate as &




radizl highway common carrier, it is contrary to tho public 1nterest

To renew nls license as a notor transportation broker.

QRRER
A public hearing hoving been held iz the above-cntitled
metter and the Commissiorn being fully informed therein, now

therefore,

IT IS ORDERED that the application be and it heredy is
denied.

The effective date of this order shall be twenty days

after the date hercof. /
ggted at i1 , Californic, this :2 — day
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