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Decision No. S~(!Rh 

BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF Cr~FOR.~~ 

In th~ Matter of the Application ) 
or FR.:JrK D. D1'..VI for renewal of ) 
l1consc es ~ motor tr~sportct1on ) 
broker. ) 
----------------------------) 

Appl1c~t10n No. 38701 

M.;tM,n J.. CQ2!l.sW on bohalf of the o.:pplicant. 
Sefton ~a Gar~land by L0e Svf.t~n, on be~~lt of 

Ko:!. th Peck; Ru:';sell Bev~ps, on "cebal!" of 
Dro.ymen f s Assccict10n of So.."l Fr:'.nc1sco, Inc.; 
and Arm,i\nl, Kf'IJ''P, on bchc.l! of Cc.llison Truck 
Lines, !nc.; prote$t~ts. 

A. J. Lv~n, on be~lt or tho Coco1sz1on sto.rr. 

OPINION --- .... _- ..... 

Frc..~ D. Davi in the above-enti tlod a:ppllcat1on is 

requosting a renewcl or his ~otor transport~tion brckerts license. 

Public hearings wero held on ~rch 1, 1957 ~d on Y~rch 8, 1957 

'before Exa::rl.ncr v111lio:=. L. Colo .::.t Sc.n P::c.ncisco. Xhe m.:ltter w:J.S 

suboittad on ~~rch 8, 1957. 

Appl1cont wc.s origino.l1y licensod by tbis Co:J::1ssion to 

c.c't o.s 0. ::otor trcnsportc.tion broker in 199+. Applicant f s license 

wo.:: renewed tor tho yeo.r 1955 and fer tho year 1956. Section 1+842 

or the Public Utilities Code provides tho.t broker's liconses s~ll 

expire ~n Deco~ber 31 of c~ch yo~r. At tho ti:c o!tho hcn:1ng, 

in tho presont ::o.tter, 2.pplico.r.t ~d on file 'With the Co:::ciss1on 

the required suroty bond and letters of' ~utbority !ro~ tho ¢~rr1Grs 

desi~,at1ng b1Q cs their duly ~uthor1zod tr~portat1on 

roprcsont~tive. 
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A. 38701 

Tho evidence introduced ~t the hecr1ng shcw~d t~t d~ring 

tho yoa.r 1956, applicant oot.:.!ned a pcro1t f:ro::l the Co::cissio:c. to 

opor~to ~s ~ r~d1a1 highw~y coocon carrier. The rocord ~lso shows 

th~t he has op~r~t0d during 1956 as ~ c~rricr ~~d orcko~ with roz,oct 

to the tr~~sport~tion, intcrst~to, of co:codit1os oxc~~t tro~ tho 

cort1!ic~ting and licenSing vrovisions of Part II of the Intorst.:.to 

The question that ~ust be decided iswhcthor or not the 

fact t~tcpplicnnt h~s c redial highw~y co::on c~rr1o:r ,o~t 

,~d is c~cr~ting ns ~ ccr:ricr ct the scce t~o t~t he is ~ct1ng 

~equ0st ror roncw~l ~! hiz brok~rTs lic~nse. 

The Public Utili tioo Coco d.ooe :lot ~po¢!t1eo.l::'y i)::'oh1'b1t 

tho issuing or n brokorfs license to s porson holding a pc~1t a$ 

a r~d1~l h1ghw~y Co~on c~rrier. Section 4835 of that Code provides: 

11'+835. Tho cO:::ciSSion., with or without he.'l:r1ng, 
::lay issue the license ~s prnyed !or, or ~y 
refuse to issuo it or ~ay issue it for tho 
parti~l exorciso ot tho privilege sought. Tho 
cO::l:lission shall not iSsue c. license 'W'b.on~ 'With 
or 'Without hearing, it det~r:in~s tr...c.t (~) thG 
C.Dplica."lt is net Co fit c..."ld :,::,o;>or porson to 
receive tho license, or (b) the:. !l·:"t·"):::" cc.rriors 
for who: th~ c,plic~"lt ~rcpcses to soll 
tro.nsportation have n ... t Co::~l1cd, c.nd arc not 
coo,lying and do not ~roposc to cocply, with 
state or iederc.l l~ws, or all gonerc.l orders 
of tho CO:oission, ~p~licc.blo to tho operations 
of the :loter co..rrlcr.TI 

It C~ bo Soen fro: this section t~t with two exceptions 

that ere not ap~lic~ble ~erc, th~ Coc:1ssion has a ccrtc.in ac~~t of 

discretion as to whether or not c. license is to be issued. 

-2-

/ 



'e • A. 38701 c.! .. 

In a rocent docision, th~ Co~~1ssion hc.s st~tod that it 

i~ contr~ry to the public interest to gr~t a ~otor trcnsportation 

brokcr's licenso in ~ situati~n whoro the ,indivi~uc.l will then hav~ 

c. per.=it to o,erate as a rc.dic.l highwc.y co~on c~rri0r nnd ::;.lso c. 
. 1 

licenso as c. :otor transportation broker. It was ~o1nted out in 

that d~cis1on th.:.t en individual who MS a por::U t as .2 ra.c.ic.l highway 

CO::J:lon cO-rrior 'co.n, th:ough .thu usc of subl"..:lulers, porton: 

substcntic.lly tho s=e opcrc.t1on as docs c. ::letor tr~sportat1on 

brokor. Tho one oxception to this would appear to be that tho 

rc.dic.l highwc.y co~on ccrr1cr 1s ~rol"~b1tcd ~ro= acce,ting buSiness 

wbich would rosult in his c~0r~ting bctw~on fixod ter:ini or over 

, c. regulc.r rout0, whero~s 0- broker is net encuoborod by nny such 

,rob1b1t1on. 'In view of the fc.ct, hcwovor, thct tho ra~al highway 

co=:on carrier, through the usc of sub~ulors, can ~orto;: 

subst~t1c.lly tho s~o o~or~tion c.s tho cotor transportc.tion broker, 

cO:U'us1on will result in the cc.sc of ml inCi vidu:ll c.uthorizod to 

o,crc.te in oithGT c~,cCity, on the question ot whether he is 

oper~t1ng c.s ~ ccrrior or c.s a broker as to cny given sh1~=ont ot 

property. The cv1de~cc in the vresent c~sc substcnti~tes this 

ccnclusion. ,,".p,l1ccnt f s tost1:lony, With r.;:gc.rd. to his :lethod ot 

operation as a broker of 1nterstate shi~:ents, ind1c~tos thct tho 

'bills of l~ding nrc: issued t", hi::l; th... .... t he cc·llocts thCt :tro1ght 

c~~rgos; t~t ho carries ecrgo insurcncc on the sbi~cents; that ~ 

c.cccpts full responsib1lity tor the ~ro~crty trcnS~ortcd; thct he 

~equires tho ccrricr physicc.lly tr~sporting tho ~reperty to report 

to h1::l every 48 hcurs while the tronspcrtction is in v1"ogrcss; one. 

that he advances such cc.rr1oro 3~ c.gc.1nst their expected 

1 
AlJlJ11c~ticn of Konrt:. Decision No. 51+902, dated April 22, 1957, 
Applicc.tion No. 3825,. 
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compen~ntion tor the ~h1pm¢nt, which compensation comes froe 

applicant. Applicant stated that there w~s no difference in his 

method of operation as a broker of interstate sh1~ments ~d 3S a 
2 

carrier or interstate shipments using subbaulers. 

A:ppl1cant tostif'ied, however, that his :c:et1':l,od ot operation 

as a broker or intrastate shipmonts was d1!!erent and distinct 

from his method of operation as a c~rr1er. Applicant testified 

that ~$ a broker of intrastate shipments h~ c~rgcs the carrior 

a tlet foo tor obtaining oach shipmont ~d thct the e~rr1or bas 

2 
With rospect to the Commission f s jurisdict10n as to brokors 
hauling 1ntor$t~to shipmonts of' commoditios oxompt troe the 
jurisdietion of tho Interstate Commerce Co~ssion, Section 
~Ol of the Public Utilitios Code providos: 

"lt8f'11. Tho Lcgisl:ttu:c-o doclaros th:lt the 'PUbl1c 
wolt~ro r~qu1ros tho rogul~tion ~d control 
of thoso porsons, whothor acting 
ind1v1du~llY or as officors, commission 
~ecnts, or cmployoc~ ot ~y porson, fi~, 
or corpor:?tion, who hold the:lsolvos out 
to ~ct ~s intermediar10s betweon tho 
public ~d thoso ~otor carriors ot property 
oper~ting ovor tho ~ubl1c h1gh~ys or tho 
Stnto, for compcns~tion. Until tbo Congress 
of tho United Stctos ~cts tho public 
wolt~ro roquiros tho r~guint1on ~~d eontrol 
of such 1ntoroodinrios between tho V~bl1c 
o.nd 1ntorstc.to Qotor c:;:,rrio!'s as well n.s 
betwoen tho public .:tnd intrllstato carriors." 

Section 4805 of tho scce code ~roV1dcs: 

n4805. This cilcptor shc.ll not o.~:?ly to tho 
officers, ~gonts, or c~ployccs ot ~y 
ecrricr oporct1ng tor cooponso.t10n 
over tho public l".1ghways I')r t:b1s Stste 
who 1s undor tho 'jurisd1ction or tho 
eomQ1ss10n, or to 0. pcssonger stege 
eorpor~t1on ~s definod in Section 226 
ongc.god in tr~port1ng oxpro~s when 
such tr~sportc.t1on is 1nc1dont~1 to 
tho tronsportttt1on ot Po.ssongors. 

The provisions ot this chapter shall 
~pply whethor tho tr~portnt1on :old, 
or ot!orod to be sold, is interstate 
or intro.sto.te." 
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tho ~espons1b111ty ot delivering the load and the billing and 

collecting of the tr~ight charges. Applicant testified, however, 

that he maintains cargo insurance tor such Shipments a."ld passes the 

insurance expense on to the carriers. !bat con.~sio~ will result 

as to whether an individual. is acting as a 'broker or a. carrier, 

even thougn the methods of operation tor each appear to be 

difterent~ is illustrated by the evidenco in this matter. A 

r~presentc,ti va of the field section of the CoI:ltliss1on I s stat! 

tostif1Qd tr~t in making an 1nv0stigation o~ applicant's brokornge 

operations, he ·~s zhown by ~pplic~trs wife, who is also 

cpp11cant t s boo~~coper, certcin doc~ents concerning ~ intrast~te 

sb1pment of property which she r~prescnted to tho witness to have 

boon hAndlod by ~pp11cont ~s ~ brokor. Applic~t on the othor 

~d testified ~t the time of the ho~rL~g that tho ship~ent was ~ 

fact handled by him ~s n r~dial highway coacon carrier. Eo 

testified that it 'W'C.s a Shipment on which he used a su'bh.o.uler .. 

The eVidence further showed, however, that ~p~l1cant, on bis 

qu~rterly reports to tho Co~ss1on, did not l1st ~y sub!4~ulGrs 

as hc.ving been used by l'lU: during the period of time tMt this 

s~~pmcnt took place. Thus the co~~sion remains ~s to whether 

appl1c~t r~dled this part1eul~r Shipment as a broker or ~s a 

cnrricr. En!oreomont of the rules ~d regulations tor both ,e~rr!ers 

end brokors, wbile ::Qroady difficult, ·,.,ould beco:le inerec.singly 

:lore so if such ~ s1tuction were allowed to continue. 

Ther~fore, the Commission finds and concludes that in 

view of the t'o.ct t~t o.pplic~t h:!s c. p~r.n t to oporc.te as c. 

-5-



. 
A. 3870l o.t 

rad1c.l highway common carrier, it is eontro.ry to tho publle interest 

to renew his license as a motor transportation broker. 

A public he~ing having oeen held in the abovo-cntitled 

:no.tter and the COc::Ussion being fully 1n!0I':l~d therein, now 

therefore, 

IT IS ORDERED thnt the applie~t1on be end 1t hereby is 

denied. 

The effective ~te ot this order s~ll be twenty days 

atter the dcto hereof. 

Dl)' teo. 0. t _ ... San~_Fm.n...;..;;;.o;;;ei~~ _____ , Calif" Ornie., this 

ot iha~ , 1 

tJ 

.... Coc::l1ss1oners 


