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Dcc1:l1on NO. :SS"""""",~ 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA. 

DESERT EXPRESS~ a corporation~ and 
VICTORVILLE-BARSTOW TRUCK LINE~ a 
corporation I 

Comp1a1nants~ 

v~. 

LYLE V. SCOTT ~ an ind1 vidual d01ng 
bus1ness as SCOTT TRANSPORTATION 
COMPANY 1 

Defendant. 

ORDER OF DISMISSAL 

Case No. 5922 

The complaint here1n alleges 1n substance that in 19S4~ by 

Application No. 363501 as amended l defendant applied for a highway 

common carrier certificate~ and that a certificate was granted in 

1955 by ex parte Decision No. 51748; that complainants are prepared 

to present ev1dence to establish that sa1d application~ as to 

material matters l contained inaccurate~ rn1s1ead1ng l incorrect~ and 

untrue statements; that some part of the evidence complainants pro

pose to offer has been placed in evidence at hearings held in 

App1icat10n No. 36350j that because the, granting of the hearing of 

December20~ 1955 1n that application was issued after Dec1s1on No. 

51748 therein became effect1ve l and because the notice of that 

hearing d1d not specify that it was held to consider reSCission of 

the certificate under Public Ut1l1ties Code sec. 1708~ complainants 

have not had a full opportun1ty to present evidence on the question 

of the lawfulness of Dec1sions Nos. 51748 and 54518; that because 
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defendant made allegat10ns 1n the application " .. hlch were incorrect 

and misleading the COmmission was induced to issue Dec1sion No. 

51748 upon the basis of 1ncorrect and 1naccurate 1nfo~tion; a.~d 

that such orders would not have been justified had the Comr.~ssion 

been fully adv1sed of the true facts. 

The complaint prays that a not1ce issue that defendant appear 

and sho~'1 cause why Dec1s1ons Nos. 51748 and 54518 1n the app11cat1on 

proceeding should not be rescinded~ and that after hear1ng~ sa1d 

orders be resc1nded. 

Pursuant to Rule l2~ counsel for defendant subm1tted a state

ment of asserted defects l taking the position that the dec1sions in . 

the app11cat1on proceed1ng have become f1nal~ and that the plead1ng 

does not state a cause of compla1nt under Public Ut1l1t1es Code 

section 1702. Formal serv1ce of-the complaint was w1thheld
1 

and 

complainants T counsel adv1sed of the informal stafr op1n1on that the 

complaint failed to state a cause of action in that it did not allege 

any act of COmmiss1on or Omission claimed to be in v!olat1on of 

statute or Cornrn1ss1on order~ and that any request for rescission of 

deCisions in the application matter should be flIed in tr4t proceed-

1ng. Counsel was requested to advise whether compla1na~ts des1red 

to d1sm1sz 1 ame~d, or rely upon the present pleading. 

By letter of July 17, 1957 counsel stated that complainants 

end ~co~lt by d~~~ercnt procedural meanz, such documents be~ng a 

petition for reconsideration and oral argument in Application No. 
36350, a petition filed 1n App11cat1on No. 36350 for further hear1ng 

upon notice ane orecr to show eaU5e ror reseission or the existing 
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certificates, the complaint 1n the present proceeding, and a request 

for action by the Cornm1ssion on its own motion. Complainants' 

co~~sel requests that the complaint not be dismissed, but that all 

phases of the matter be h~~dled in a single hearing. 

Although formal service of the complaint has not been made, 

defendant has filed an answer, in part taking the position that the 

compla1nt i$ merely a d1latory and collateral action for the purpose 

of harassment and caus1ng defendant undue financial hardship and 

d1stress. 

Public Util1ties Code sect10n 1702 prov1des in part that com

plaint may be filed 

"sett1ng forth any act or thing done or.on".1tted to be done 
by any pub11c ut1lity, includ1ng any rule or charge here
tofore estab11shed or fixed by or for any public utility, 
1n v1olat1on or cla1med to be 1n violat1on, of any pro
v1s1on of law or of any order or rule of the commission. T,r 

The complaint does not allege any violat1on of statute or 

CO~~$s1on order, but is baned 30lely upon alleged misrepresentat1or.o 

in an application proceeding, and seeks resciss10n of orders issued 

therein. Under sect10n 1708 the Co~~ss1on, after not1ce and oppor

tun1ty to be heard, may reSCind, alter or ~end a decis1on. But 

any request for the tekL~g of such action should be made 1n the 

part1cular proceed1ng where1n the dec1s1on was issued. Complainants 

have made such requests in pet1tions r1led 1n Applicat10n No. 36350. 

The statute does not contemplate that such reque'sts may also be 

made the basiS for a cause of action in a complaint proceeding. 
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Good cause appearing~ IT IS ORDERED t~t Case No. 5922 is hereby 

dismissed for failure to state a cause or action., ~ 

Da ted at Los Angeles 1 California;. tbis ..,3d day of 
/' IJ . 
J-1ltf~ J 1 1957. 
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