
NPjDR 

55620 Decision No. ____________ _ 

DE.80RE THE PUBLIC 't1TI.C.ITI:CS CO:'1!'1I3SION OF THE ST.,'I'E OJ? CALIFOP.r~I.';' 

Pacific Mercury Television I-Ifg. Corp., 
and Joe Benaron, President, 

Complainant, 

VS. 

Californla ~ater & Telephone Company, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------------------) 
Charles E, D?v1es, for complainant. 

Case Ko. 5896 

Bacigalupi, Elkus and Salinger, by Claude N, Rosenberg, 
for defendant. 

Arthur T. George and :111sbury, ~~dison & Sutro, by 
Dudley At Zinke, for The iacific Telephone and 
Telegraph Company, interested party. 

O.?I?HOi\T ON ~'!O'I'ION'3 'X DISi-asS OR TO 
JOIN THE ?ACIPIC TELE?HON~ ~ND TeLE­
GRAPH COMPANY J...~ .1.;. ?: ... RTY j)'2..r"3i\\D.!.~\)T. 

On FctlrJ.ary 4, 1957, Pacific ;.1ercury Television ld'C. 

Corp. filed the above-ontit-lod cOr:lpl:J.int. WhZl"'8in it alleg~d in 

That the complainant is a subscrioer for telephone 

service furnished by the defendant; that although complainant con­

tracted with defendant and paid for adequate and satisfactory 

telephone service, it failed to receive such service for the 

period fro~ April 1954 to April 1955; that the service provided 

dur1ng that ~er1od was ineff1c1ent, unsatisfactory, at times im­

poSSible, and unduly costly; that numerous and repeated complaints 
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were made to the proper representatives of the defendant over a 

period of ten months without any improvement being made; that 

correction was ma.de only s.fter the matter was referred d1rectly 

to the president of the defendant; that the poor service caused 

monetary loss, loss of executive and personnel t1me and eff1ciency, 

worsened business relat10nships, and 1n some cases double or 

triple payments were 1ncurred for extended and long d1stance toll 

calls; that after the faulty service had been corrected, compla1n­

ant requested that an adjustment or re1mbursement of a port1on of 

the amount pa1d should be made; that defendant agreed that a 

suitable re1mbursement would be made prov1ded The Pac1f1c Telephone 

and Telegraph Company part1c1pated in the cost of the re1mburse­

ment; that subsequently the defendant refused to make any adjust­

ment because The ?ac1fic Telephone and Telegraph Company refused 

to participate 1n the cost; and that the amount of money paid for 

faulty telephone service during the per10d involved, exclusive 

of costs of terminal telephone appara.tus such as P.B .X., amounted 

to ~22,874. The complainant prayed that the Comm1ssion direct 

that suitable reimbursement be made of moneys which the defendant 

collected of the complainant, and suggested that 50 percent, or 

~11,437, would be a proper amount. 

The complaint was acknowledged by the complainant's 

president and by its communicat10ns representative on Janue.ry 29, 

1957, and was also slgned by each of sald part1es. It was not 

ver1fied (Rule .5, Order ?..eVlsing Rule3 of Proc,edure). 

On February 8, 1957, a copy of the original compla1nt 

was mailed to thl.l defendant, toz·,)ther with il r~c!U0st that 
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defendant retur.n the copy within five days, together with a 

statement of' a:n:y assert1ed defects therein (Rule 12 of . 

Rules of' Procedure). 

On February 14, 1957, the defendant returned the com­

plaint, together with a letter wherein, inter alla, it pOinted 

out: (1) that the complaint should be dism1ssed for lack of jurls­

dlction in that the complaint shows on its face that the alleged 

faulty service has been corrected; (2) that the complalnt 1s out­

side the jurisdiction of the Commission in that it is a comp1a~t 

for breach of an oral agreement for reimbursement or for damages 

because of poor service; and (;) that the compla1nt is not verif1ed. 

On February 27, 1957, the Commission notified the com­

plainant of the claimed defects. 

On April 8, 19S7, the comp1alnant f1led an "Amended 

Complalnt" whereln Joe Benaron, PreSident of complainant company, 

was JOined as complainant, and he, in his individual capacity, 

ver1fied the said amended complaint. No cause of action in 

fs,vor of said individual 1s set out there1n, and the only change, 

in addition to the ver1f1cation, is the addition of paragraph 9 

wherein complainant cites Sections 451, 701 and 702 of the Public 

Utilities Code, and sets forth some argumentative statements and 

concl us i ons • 

On ~~y 21, 1957, the defendant filed an answer to the 

amended co:nplaint and a IINotice of Motions" addressed to th.e oom­

plainants and to The Pacific Telephone and Tel·egraph. Company and 

Pillsbury, I-iadison & Sutro, its attorneys. The motions noticed. 

were: (1) to dismiss the amended compla1nt on the ground that all 
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rates charged complainants for telephone service have at all times 

been those authorized and formally found to be reasonaole by the 

Commission; (2) to d1smiss the amended eompla1nt on the ground 

that the cause of act10n there1n alleged, and each and every 

f'ublic tJti:l.itics Code; ()) to dis:ciss the amenclcci. co:npl;,:.int 

o~ the ground th~t there is ~ defect of parties defendant in 

that The P:;.cific Telephone :~'J).d TelegrJ.ph Co::np.my is .:l 

nccessury ;).no. indispensable ~a.rty del"enclo.nt for '~he re.:lsons 

stated and alleged in the Third ~ff1rmat1ve Defense of defendant's 

answer to the sa1d amended complaint; and (~) 1n the alternative 

to or1ng 1n and jo1n The Pacif1c Telephone and Telegraph Company 

a.s a party defendant in the above ease on the ground that 1t 1s a 

necessary and ind1spensable party Without whose presence a com­

plete and equ1table deterc1nat~on of 1ssues ra1sed 1n sald amended 

complaint cannot be b~d, for the reasons st~ted and alleged 1n 

t~e Third Affirmat1ve Defense of defendant's answer to sald 

1n 1ts "Answer to Amended Compla1nt", d.ef'e:l.4ant a.lleges that the 

'Pr~:nc~:pal telephone servlces of TjJhlch compla1D2.nts eom'Pla1n are 

!"ore1gn exohe.nge anc1 long distance services which are rendered 

jo1ntly by defendant and The Pacific Telepnone and Telegraph 

Company, the revenues of TJlh1eh a.re d1 videO. between the two com-

pa.n1es. 

Oral arguments on the motions to dismiss and to join 

The Pacific Telephone and Telegraph Company as a party defendant 
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were heard by Comm1ss10ner Bay E. Untere1ner in Los ~eles on 

July JO, 1957, and the mot1ons were suom1tted. 

The Verification of the Compla1nt 

As heretofore stated, the co=pla1nant f1led the or1g1nal 

unver1f1ed complaint bearing an acknowledgment by the corpora­

tion's president on February 4, 195? Subsequently, on April 8, 

195?, it f1led an amended compla1ntver1f1ed by Joe Benaron, the 

complainant's pres1dent, in h1s ind1v1dual capac1ty. Joe Eenaron 

was not a party to the or1g1nal compla1nt. During the oral 

argument the defendant moved to strike the orig1nal complaint 

from the f11e on the gro~~d that it was not verif1ed as requ1red 

oy Rule .5 of the Comm1ss1on's Rules of ?ractice and Procedure, 

and 1s not, therefore, in substant1al comp11ance w1th the Com­

m1ssion's rules (see Rule 140. J8). 

In the 1nterests of substant1al just1ce, the motion to 

str1ke the or1g1nal compla.1nt 1s denied. There is nothing 1n the 

Pub11c Ut111t1es Code which requ1res that complaints be verified. 

Section 1701 thereof prOVides that: ";"11 hear1ngs, 1nvest1gat10XlS, 

and proceedings shall be governed by this part and by rules of 

practice ~d procedure adopted by the comm1ssion, and in the con­

duct thereof the technical rules of ev1donce need not be app11ed. 

No 1nformality !n any hear1ng, invest1gation, or proceeding or 

in the manner of tak1ng testl~ony shall 1nva11date any order, 

deCision or rule made 1 approved, or confirmed by the commission. tl 

It is true that Rule .5 of the Comm1ss1on's Rules of Practice and 

Procedure requires that compla1nts be ver1f1ed but the mere failure 

of the Commiss1on to observe rules adopted by it relat1ve to 
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pract1ce and procedure does not render its order one 1n excess 

of its jurisdiction. (Ghriest v. Ra1lrQad C9rnmission, 170 Cal. 63 

59151.) 
1'he mot1on to dismiss on the c-round that 211 rates 
charged complainants for t,lephone service at all 
times have been those aythorized And formally found 
to be reasonable bv the Commission. 

Th1s motion was abandoned by the defendant. During the 

oral argument its counsel stated as follows: 

"Now, let me make it very clear, that for the purpose of 

this motion we are not questioning that the Commission has juris­

diction in a proper case to award a consumer reimbursement or 

darnages or reparations or whateve~ you want to call 1t, arising 

from the fact that 1t has paid a tariff rate out it has rece1ved 

inadequate serv1ce over some period of time. 

!II say we concede that and assume it for our purposes 

here today, so that I am not going to argue the question of juriS­

diction. 

"~lje w1ll, as I say, concede that the Comm1ss1on has 

jur1sd1ct10n to award a compla1nant reimbursement on account of 

faulty serVice, out the quest10n now 1S, when must a complaint in 

which such relief 1s requested be filed." 

Th~ motion to dismiss the Amended Complaint on the 
eroynd tha.t the cause of Qct10lJ al1~s:ed th~rP,oill 1s 
parred by the 'PrQvi,slons of Section 715 9f th~ 
Pyb11c Dtllltlgs Code. 

The defenda.~t's ma1n contention was that the entire 

rellef sought is barred for the reason that the Amended Complalnt 

was f1led on April 8, 1957, more than two years after any portion 

I~r the serv1ces 1nvolved. were rendered.. In the alternative, 1t 
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argued that if the complaint were considered as having been f~l~d 

on February 4, 1957, r~paration in co~~ection with services rendered 

more than two years prior to that date is barred. The complainant, 

on the other hand, argued that, because of the correspondence 

between the parties and the ~aking of an "informal complaint" on 

March 1, 1955, no part of the claim is barred, its contention being 

that the making of an "informal complaint" tolls the running of the 

statute. 

Vie have hereinbefore ruled that the action herein was 

properly commenced by the filing of the original complaint on 

February 4, 1957. The defendant argued, and we find, that the 

applicable statute of limitations is two years (Section 735, 

l'ublic Utilities Code). This .,-:as not disputed by the complainant. 

Complainant did argue that the ~king of an "informal complaint" 

by him on !''iarch 1, 1955 constituted the commencement of proceed­

ings and that, therefore, th~ action was filed in time to save to 

complainant all ri&~ts ariSing out of services during the period 

for which rellubursecent is claimed. The complainant'S contention 

has been specifically overruled by the Supreme Court of California 

in Los ;~gel.es and Salt Lake .:1.. R. Co. v. Railroad Corru'.lission, 

207 Cal. 123 (1929), wherein it was held that a complaint must be 

filed within two years of the time the cause of action accrues, and 

that the maIdng of an ttinforn.a.l complaint" by letter does not 

consti~ute the commencement of an action. The Cocmission has 

consistently followed the rule laid down in the above-re£erred-to 

Supreme Court decision since 1929 (see California Live Stock 

Commission Company, et al v. S .. P. R:r. Co. et al, 35 C.R.C. 31 

at 32). The statute of limitations prescribed in Section 735 bars ~ 
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not only the r~medy but the right, and, insofar as Commission 

jurisdiction is concerned, c~~ot be waived by the defendant. h 

defendant cannot be deemed estopped by conduct on its part froe 

pleading such defense (Palo Alto Gas Company v. Pacific Gas & 

Electric Co., 15 C.R.C. 61$, 626). 

As an alternative to dismissing the entire complaint, 

the defendant moved that such portion of the alleged cause of 

action as accrued more than two years prior to the filing of the 

original complaint should be dismissed. Both parties are hereby 

placed on notice that only those services rendered within two 

years prior to the filing of the complaint will be considered by 

the Co~~ission in determining complainantTs rights, if any, to 

reparations. 

The motion to di~m\ss the complaint fo~ the failure 
to join The Pacific Telephone and Telegraph Company 
as a necessa ~rt de1endant or in the aiter-
nat~ve, to jOin sai company as a de en ant. 

The defendant did not s3riously urge that the complaint 

should be dismissed for failure to join The Pacific Telephone and 

Telegraph Company as a party defend~t and cited no authority in 

support of said motion. The Pacific Telephone ~~d Telegraph 

Company does not appear to be an indispensable party, and, in any 

ev~nt, to grant the motion would be to act contrary to Section 1703 

of the PubliC Utilities Code. 

The motion to join The ?~cific Telephone and Telegraph 

Company as a party defendant will ~lso be denied, as it appears 

beyond our jurisdiction inasmuch as the applicable statute ot 

limit~tions in which to commence the action against said party has 

expired. 
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"The general rule is well :settled that when new parties 

are brought in by amendment 1 the statute of limitations continues 

to run in their favor until thus ~ade parties. The suit cannot 

be considered as having been commenced against them until they 

are made parties." (Ingram v. Department of Industrial Relations, 

20$ Cal. 633 at 643 iI9391.) 

The two-year statute of limitations can Dot be waived 

(Palo ;~lto Gas Company v. Pacific Gas and Electric Company, supra). 

Ina~uch as the statute of limitations can not be waived 

and The Pacific Telephone and Telegraph Company could not become 

a party ~~til joined, ~~d for the other reasons above stated, the 

motion to join The Pacific Telephone and Telegraph Company as a 

party defendant is denied. 

o R D E R - - - --

the defendant having made certain motions as above set 

out, a public hearing having been held thereon 1 now therefore, 

IT IS OXDERED that each of the motions heretofore 

discussed is denied, and that the complaint be set for hearing 

on the merits, the parties hereby being placed on notice that 

only such claims for reparation as are based upon service ren-
~ dered within two years prior to the filing of the complaint herein 

will be considered. 
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IT IS FURTHER ORDERED 'tM't 'the parties hereto shall be 

given notice of the time and place of the hearing on the complaint." 

The effective date of this order shall be ten days after 

the date hereof~ 

Dated at San Franci!eO 

________ day of --"~~ ....... ~-------


