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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE COF CALIFORNIA

VARVIN ORVILLE HEUTCHINS,
Complainant,

Case No, 5961

S,

PACIFIC TELEPHONE AND TELEGRAPH
COMPANY,

Defondant.

Nod A. Kimball, for complalnant.

Lawler, Fellix and Hall, by L. B. Conant, for defendant.

James Don Xeller, District Attorney San Dlego County,
and James Du Paul, City Attorney, by Frederick
B. Holoboff, intervenors.

CPINION

In the complaint herein, filed on August 1, 1957, Marvin

Orville Hutching, the owmer of a cocktail lounge located at U257
University @venue, San Diego, Callformila, alloges that on or about
February 21, 1957, he was the subscriber to two telophones furmished
by defendant at sald address; that on or sbout sald date the de-
fendant caused said telephones to be removed from said premises

and nhas since refused to rostore telephone service to said promises;
that the telephones were removed at the request of the District '
Attorney of San Diege County; that on or about February 21, 1957,
the complainant was arrested and charged with vermitting his prem-

lses To be used for bookmaking; that on or about lMay 15, 1957,
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the complainant was plased on probation for three years; thaf

complainant has never knowingly used, caused to be used, oxr allowed

Vo be used, the sald telephone instruments for the purpose of vio-
lating the laws of the State of Califormia or any other govern-

mental agency; that the complainant has no intontion to use the
sald telephones for the purpose of violating the laws; and that
the San Diegoe County District Attorney has no objection to the
restoration of the telovhone sorvice to the complainant!s promises.
Attached to the complaint as Exhibit "A" and made a part
of the record by stipulation 1s an affidavit of the San Diego
County District Attorney. In the affidavit the District Attorney
states that one of the complainant's telephones, a semipublic POy
telephone to whlch complalnant was the subscriber, was being wsed
by a bookmaker operating;on the premises with the full knowledge
of the complainant but that the investigation did not show that
complainant had lkmowledge of tho 1llegal use of the telephons,
The District Attorney further stated that the complalnantts private
telephone situated in his office was being used by the same book=
maker for bookmaking purposes and that the investigators found that
the use of this telephone for such purp&ses was in the presence of
the complainant and with his knowledge. The affidavi? of the
District Attorney further states that on May 15, 1957, complainant
entered a plea of gullty to a violatlon of Subdivision 5 Section
337a of the Penal Code (permitting premises to be. occupled for the
purpose of booknmalklng) and that "I upon conslideration of the fore-

going end upon evidence on matters presented to you by complainant
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herein" the Commission "finds that telephone ssrvice should be
restored to elither! of complainant's télephones "this office would
enter no further objec?ion or opposition to such rinding." .
On August 26, 1957, the telephono company filed an answer,
the principal aiiegafidn of which was that on or about Mareh L,
1957, 1t had reasonable caise to believe thet the telephone service
furnished by 1t to complainant under both tolophons rumbers ot
L257 University Avenue, San Diego, was belng or was to be used as
an 1nstrumentaiify directly or Indlrectly to violate or to aid and
abet the violation of the law, and that having such reasonable
ceuse the defendant was reoguired to discommest the services pursuant
to this Commission!s Decision Yo, L1415, dated April 6, 1948, .in
Case No. 4930 (47 Cal. P.U.LC. 853).
A.pub;ic hearing on the complaint was held in San Diego
on September 23, 1957, before Examlner Kent C. Rogers, ovidence was

oresented and the matter was submitted,

The compiainant appoared as a witness In his own behalf,

His tostimony gonordiiy'Substantiated the allegation of the corm=
plaint and supported the allegations in the affidavit of the
alstrict éttorneyﬁ.\Hé added that he will not permit the telephones
o be used for iilegaivpurposes if service ils restored and that in
addition to being placed on probation for three years, he paid e
fine of QSOO’&naNthat h&rhiéﬁbben without a telephohe in the busi-
ness Llocation for six months.

Exhibit*ﬁé.bi‘is a copy of a letter dated February 28,
1957, from the Disf%ﬁct‘Attorney of San Diege County advising the
defendant that on February 20, 1957, complainantfs tolephones
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rergrred to were being used for bookmeaking purvoses in violation

of Section 337a of the Penel Codo, requesting that the complainant's
telephone service be disconnected, and advising the defendant that
the telephonos had not beeh confliscated,

This letter was introduced into evidence by stipulation
and the partles further stipulated that the tolephone company forth-
wlth upon the roeceipt of said lettor disconnoctod complainantts
telephone services, The position of the telephone company was that
it hagd acped with reasonable cause as that torm s used in Decision
No. LIW15, referred to supra, in disconnecting the complainant's
telephone services inasmuch as it had receoived the letter dosig-
nated as Exhibit No. 1.

The interveners presonted no evidence.

After consideration of this record we now find that the
telephone company's action was based upon reasonable cause as that
term 1s used in Decision No. L1L15, referred to supra, We further
find that the complalnant 1s entitled to tclephone sorvice on the
seme basls as any other similar subseriber Inasmuch 23 he hog raid
the penalty for any violation of the Penal Code he may have com=
rnivted and there 1s no indication that he will in tho future use
the telephone facilitles in an unlawful manner. Inasmuch as the
compleinantts telophones are wsed in his business and he has been
without telephone service for over six months, the order horein

will become effective five days after the date hereof,
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The complaint of Marvin Orville Hutchins against The
Pacific Telephone and Telegraph Company, a corporation, having been
flled, a public hearing having been held thereon, the Commission
being fully advised in the premises and basing its decision upon
the evidence of record and the findings herein,

IT IS ORDERED that the complainant's request for resto-
ratlon of telephone service be granted and that upon the filing
oy the complainant of an application for telephone service, Thoe
Pacific Telephone and Telegraph Company, & corporation, shall in-
stall telephone servicos to replace those removed at complainant’s.
place of business at U257 University Avenue, 3an Diego, California,
suck installations being subject to all duly authorized rules and
regulations of the tolephone company and to the exlisting applicable
law,

The effective date of this order shall be five days after
the date hereof.

Dated at San Francisco ., California,

S22~ day of /’c' TN\ S , 1957,
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