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Decision No. 

tEFORE THE PUDLIC UTILITIES COMMISSION OF THE STATE OF CAlIFORNIA 

In the ~ttcr of the Application ) 
cf BIGGE DRAYAGE COMPt~, a ) 
cor~or~tion, for issuance of ~ ) 
cc~tificntc of public ccnvenience ) 
~d necessity under Section 1063 ) 
of the Public Utilities Code, ) 

Applicction No. 36284 

~uthorizins operctions as c highw~y ) 
cO'QCon cerricr between points ,mel ) 
[,laces in California. ) 

Gordon, Knepp end Gill, by Wy;en C. KnaEE, for 
nigee Drcyase Company, applicant. 

OPINION 
~-- ...... ---.. 

On Novecocr 12, 1954, BiBge Drayage Cocpany filee this 

c~plication in which it sought a certificate of public convenience 

one necessity to oper~te ~s a hiehway coccon carrier. The applica-

cion wes fil~d ?ursuant to Decision No. 50448 in Case No. 5478. In 

the ap?licc.tion BiSee rcquestcc "nlternativcly a confirmo.tion of 

its ..... view that ~ certificate of public convenience and 

ncc~ssity is not required in the conduct of its operations, or, in 

lieu thereof, a Brant of outhority under Section 1063 of ...• Lthe 

Public Utilities Code7 ~uthorizins transportation e~ follows: 

Mnchinery, equipoent, oet~rials enc supplies, in lots of not less 

than 4,000 pouncs, over nll Federal» State, and County hiZhw~ys, 

between points ~nd places in Celifornia." 

This Comoission in Decision No. 51654 dated July 5, 1955 

cletcrcincd thet a public hearing was not necessary and, bCSGd upon 
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A. 36284 (ci' 

the allcg~tions of the application and the representations filed 

pursuant to n notice given all common carriers subject to the 

Commission's jurisdiction, Bigge was cw~rded a certificate of 

public convenience ~nd necessity to transport commodities which, 

by rc~son of size or weight, require special equipment between 

Sen Francisco and Oaklcnd, Oaklond and Alameda, Oakland and 

Richmond, and Vallejo and Fontana. 

On October 13, 1955, Bigge filed a petition in which it 

declined to accept the certificate awarded and requested a public 

hearing at which it could present further evidence. On November 1, 

1955, this Commission entered an order granting a he~ring in this 

oottcr. 

A duly noticed public hearing was held in San Francisco 

on Scptet:lb~r 25) 1957 before Exatlincr Donald B. Jarvis. Evidence 

was taken .:;l,:~ the hear inc end permission was granted to file a 

mcmor~curn of points and authorities. The matter was submitted on 

November 22, 1957. 

Bigge contends that the previous decision in this 

metter cannot stand because it forc~s Bigga as~inst its will to 

bcco~c a common carrier thereby violating the rule of Frost v. 

Rei1roccl Commission) 271 U.S. 583. This argument is untenable for 

severel reasons. First, the certificate granted Bizge a portion 

of the altcrn~tive relief sought in its application and it cannot 

bo scicl that Bigge was forced to accc~t anything it die not sc~k. 

In adcition, it would seem that Frost has lost t:luch of its 
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lcctcd by F~enk. J .• in Forch~m Bus Corpor~tion v. United St4tCS. 

41 F. Supp. 712, 715; C~li£ornia State Auto., ecc., Bureau v. 

Downey, 96 Cel. App. 2d 876) 891,affd. 341 U.S. 105.) Even if the 

~jority opinion in Frost retained its original vigor, the case 

would not aid applicant. In Frest the court hole unconstitutionel 

the ep~licntion of a statute which cocpcllccl adcittcdly private 

cerriers to become common carriers in order to operate. The 

o~inion was careful to state that "we are not to be understood as 

challcneinz the ~owor of the state, or of the railroad coccission 

under the prescnt statute, whenever it shall appear that a 

carrier, posing as a private carrier, is in substance and reality 

a cococn carrier, to so declare end regulete his or its operations 

£lccording1y.iI (271 U.S. 599-600.) Here, the Commission must 

c!etcrminc ,il£ .£ question of fnct unde:r a velid st£I.t'lJ,te the charac

ter of applicant's operations. (Nolen v. Public Utilities 

Coornission, 41 Cal. 2c, 293, 397; Ashbury Truck Co. v. Railroad 

Cocmission, 52 F. 2d, 2G3,affd., 287, U.S. 570.) 

Casting aside the psucclo constituticnal issues reisecl 

by nieee, we treat this c~tter as if on rchenring to detercine 

if the ;,revious urcler of this Commissi(.m "is in any rcspec'C: unjust 

or unwarranted, or shoulc:. be changed •.... ,; (Pub. Util. Code, 

Section 1736.) 

Bigse "concedes thet a substantial portion Gf its 

operaticn is COcoon carrier in nature, but cont~ncs that such 
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Fortion is conducted ~s en 'indifferent whole, I no pnrt of which 

is oetwecn fixed tCr.::lini or over n res'Ul.!lr route. /I Bi88e contends 

th.:lt ccny of its shipoents cre "one shot l' in nature clthough 

concec!ing thee "so-celled 'onc ... shot' shipoents, if sufficiently 

eumul~tivc in nucbcr for,a v.!lrieey of shipping interests, might 

upon ~ ;roper record foro a basis for concluding the presence of 

highwc!lY coomon carriasc.1I 

At the public hearing, Bisee producec evidence which in 

det~il explained certain of the representations which it filed 

clone with this applicction. Froo this eVidence, it appears that 

approxicately 45 percent of 3i;:£0's trnffic in the period covered 

by the cpr-licneion was hauling for the Rayooncl Concrete Pile 

CO'cpany. The evidence further shows thllt, subsequent to this 

appliceticn, Bi88e has been hauling in the s~e cnnner for R~YQond 

Concrete at less then oinicum rates under authority eranted by 

this Cocmission in Decisions Nos. 53344 and 55352. Ic?licit in 

the speciel rete grant is a detercination that the ca4riago by 

Bieee for Raymond Concrete is net common cnrringe. (Pub. Util. 

Code, Section 3666.) Althou8h this determination is not control-

lin8 .:lS to the ch3r~ctcr of the heuling done in the period covered 
. 

by this ap,licetion, we fine it persuasive on this record. Many 

of the shipccnts to cnd from Oaklend, indicated in said repreSQnta-

tions» were for Raymonc Concrete. 

The cviccncc further shows thet the shipmcnt$ between 

Vcllejo ane Font~na set forth in the previously filed rcprcscntn-

tions were the transporting of disoentled tCQPor~ry structures 
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purchasee at Vallejo froo the Federal Housing Authority by a 

Fontanc buyer. Willi~ F. Scott, manager of the Bigge Trucking 

Depnrtoent, testified that, to his knowledge, these were the only 

shipcents Bigse ever hed between Vallejo and Fontana. 

It olso eppcars from the evidence that c lorge nucber of 

~he shipments listed in the previously filed representations 8S 

forwar~cd or received in Oakland were hauled under contract for 

U. S. Gypsuc Company, an account no longer serviced by niSSe. 

It woulcl seem thet mony of the oovemcnts indicated in 

the re~rcsentations previously filed by Bisse were not set forth 

with sufficient clarity to indicate the true nature thereof. 

The al'cga:icns of the application, the representations 

filed in this matter end the evicence adduced at the hearing 

indic~te end the Co=cission fines that as of Septemoer 10, 1953, 

c?plicent was concucting its o?crations within the scope of the 

p~roits heretofcre issued by this Cocoission. 

In the lizht of the evidence adduced at the public 

hearing nne the application and representations previously filec, 

the Commission finds th~t tha previous decision hGrcin should be 

rcv~kcd. 

The aF,pliccnt is heroby placed on nvticc thet the 

Coooission, by this decision, o~kcs no fincing and expresses no 

opinion as to whether applicant has or has not been conducting 

its opcr~ticns within the scope of its percittccl cuthority since 

ScpteQocr 10, 1953; and that th~ provisions of Section 1063 of 

the Public Utilities Code will be strictly enforced. 
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A. 3~284. 

o R D E R -----

Bnscd upon the evidence of record and the findings and 

conclusions hereinbefore set forth» 

II IS ORDERED that Decision No. 51654 is revoked. 

I' Da ted at San Fr:mei~eo 

~ ..y .:- day of FEBRUARY 

, California, this 

COCtlissioncrs 

Com,,1:: ri ~ oncr ..... ~.Qil!= •• g{l;t~x ............... , be1%lg:. 
n0:c~Jar11y absent, did not p~rtieipat~ 
in the dis~os1tion of this ~roceedi~. 
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