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motica into the operations, rate Case No. 5503
practices of MRACEANTS LXFRESS OF

CALIFCRNIA, a Califormia corporationm.

Investigation on the Commission's own
moticrn into the operations, rates and
practices of MERCHANTS EXNPRESS

COXPCRATION, a Czlifornia Corporation.
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Bexol and Silver by Edward M. Berol,
on behelf of both respondents.

Edward F. Wzlsh and Bector Annines, on
benait cxr the Commiscion Scafs.

OPINION

Oz Tebruary 25, 1957, the Commission issued an order in-
stituting an investigation on its own motion into the operatioms,
Tates and practices of Merchents Express of California fox the pur-
pose of determining whether that corporation had violated the Public
Utilities Code by feiling to adhere to the applicable rates and
charxges specified in its tariif schedules relative to certain trans-
portation perlformed by it. Cn the some date, the Commission issued
aa order imstituting 2n investigation on its own motionm iato the
opexations, rates and practicces of Merchants Express Corporation
for the same purpose. These two matters have been consolidated for
the purpose of hearing end decision.

Facts

Based upon the evidence introduced into the record in

these matters, the Commission hereby finds and concludes that th

following facts exist:
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1. The respondent, Merchants Express of California, has been
issued certificates of public convenience and necessity by this
Commission to operate as a highway common carrier and as such a
carrier, it performed the transportation hereinafter referred to.
This respondent had tariffs published and om file with the Com-
nission at the time of and covering such transporxtation.

2. The respondent, Merchants Express Coxporation, has been
issued certificates of public convenience and mecessity by this
Commission to operate as a highway common carrier and as such a
carrier, it performed the transportation hereinafter referred to.
This respondent had tariffs published and on file with the Commission
at the time of and covering such transportation.

3. During the period of time the tramsportation hereinafter
referred to took place, both respondents had in force radial high-
way common carxier and highway contract carrier permits issued by
the Commission.

4. On August 15, 1957, pursuant to authorization of this
Commission, the respondent, Merchants Express Corporation, merged
with the respondent, Merchants Express of Califormia. The latter
corporation is the surviving corporation.

5. On 48 occasions during the period from September 27, 1956
through October 31, 1956, respondent, Merchants Express of Califor-
nia, received merchandise from Purity Stores Ltd., in San Francisco
for transportation to Eureka or Arcata. The merchandise received
on each occasion was tendered to the fe3pondent on a different
bill of lading. In assessing its chorges for this tramsportation,
the respondent did not treat the merchandise received on each
occasion as a separate shipment. Rather, the respondent consoli-

dated together the merchandise received on more than one occasion

-2-




c. 5903, C. S.t RM

and comnsidered each such consolidation as a single multiple-lot
shipment. As a result, respondent assessed its charges on the
basis of 1l multiple-lot shipments rather than 48 separate ship-
wents. The merchandise combined together to form each consolida-
tion was not all tendered and received at one time. The date on
which the merchandise was tendered on cach occasion (being the
date set forth on the respective bill of lading) together with

the type and weight of the merchandise involved are as set forth
under the title ''Statement Describing Shipments and Showing Rates
and Charges Applicable Thereto' in Parts 1 through 11 of Exhibit A
of the written stipulation dated June 26, 1957 which was entered
into between this respondent and the Commission staff. The points
of destination and the charges assessed by the respondent for this
transportation are as shown in Parts 1 through 1l of that exhibit
and these chaxrges total $3,027.17. The Commission staff main-
tains that the lawful charges for this transportation total
$3,932.71.

6. On 17 occasions during the period from October 2, 1956
through October 23, 1956, respondent, Merchants Express of Califox-
nia, received goods from A.D.S. Food Products Company in San Fran-
cisco for transportation to various points of destination in the
State of California. The goods received on each occasion were
tendered to the respondent on a different bill of lading. In
assessing its charges for this transportation, the respondent did
not treat the goods received on each occasion as a separate ship-
ment. Rather, the respondent comsolidated together the goods re-.
ceived on moxe tham one occasion and considered each such consoli-
dation as a single multiple-lot shipment. As a result, respondent

assessed its charges on the basis of 3 multiple-lot shipments
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rather than 17 sepairate shipments. The goods combined together to
form each comsolidation were not all tendered and received at one
time. The date om vhich the goods were tendered on each occasion
(being the date set forth on the respective bill of lading) to-
gether with the type and weight of the goods, the consignees, and
the points of destination involved are as set forth under the title
"Statement Describing Shipments and Showing Rates and Charges
Applicable Thereto” in Parts 12 through 14 of Exhibit A of the
written stipulation dated June 26, 1957 which was entered into be-
tween this respondent and the Commission staff. The charges as-
sessed by the respondent for this transportation are as shown in
Parts 12 through 14 of that exhibit and total $579.23. The Com-
mission staff maintains that the lawful charges for this trans-
portation total $930.01.

7. On 52 occasions during the period from October 5, 1956
through October 31, 1956, respondent, Merchants Express of Califox-
nia, received merchandise at various points of origin in the State
of California to be tramsported to North Coast Mercantile Company
in Eureka. The merchandise received on each occasioﬁ was tendered
to the respondent on a different bill of lading. In assessing its
charges for this transportation, the respondent did not treat the
merchandise received on each occasion as a separate shipment.
Rathex, the respondent comsolidated the merchandise received on
more than one occasion and considered each such consolidation as a

single multiple-lot split pickup shipment. A4s a result,‘reSpondent

assessed its charges on the basis of 6 guiiiplt‘lo[ gniumgﬂtg

rather than 52 separate shipments. 7The merchandise combined to-

gether 1o form each consolidation was not all tendered and re-
celved at one time. The date on which the merchandise was tendered

dm
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on each occasion (being the date set forth on the respective bill
of lading) together with the type and weight of the merchandise,
the consignors, and the points of origin involved are as set forth
under the title ''Statement Describing Shipments and Showing Rates
and Charges Applicable Thereto” in Parts 15 through 20 of Exhibit A
of the written stipulation dated June 26, 1957 which was entered
into between this respondent and the Commission staff. The charges
assessed by the respondent for this transportation are as shown in
Parts 15 through 20 of that exhibit and total $1,552.45. The Com-
mission staff maintains that the lawful charges for this trans-
portation total $1,913.18.

8. On 40 occasions during the period from September 15, 1356
through November 15, 1956, respondent, Merchants Express of Califor-
nia, received goods at various points of origin in the State of
Califormia to be transported to Oakland Sheet Mctal Supply Co., Inc.
in Oakland. The goods received on each occasion were tendered to
the respondent on a differemt bill of lading. In assessing its
charges for this transportation, the‘respondent did not trxeat the
goods received on each occasion as a separate shipment. Rather,
the respondent consolidated the goods received on more than one
occasion and considered each such comsolidation as a single mul-
tiple-lot split pickup shipment. As a result, respondent assessed
its charges on the basis of 3 multiple-lot shipments rather than
40 separate shipments. The goods combined.together to form each
consolidation were not all tendered and received at one time. The
date on which the goods were tendexed on each occasion (being the
date set forth on the respective bill cf lading) together with the
type and weight of the goods, the consignors, and the points of

origin involved are as set forth under the title ''Statement
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Deseribing Shipments and Showing Rates and Charges Applicable
Thereto” in Parts 21 through 23 of Exhibit A cf the writtea stipu-
lation deated Jume 256, 1557 which was entered into between this re-
spondent and the Commission staff. The charges assessed by the
respondent for this transportation are as shown in Parts 21 through
23 of that exhidbilt and total $676.85. The Commission staff main-
tains that the lewful chaorges for this traasportation total $967.40.
9. On 10 occasions during the period from September 25, 1956
through Cetober 19, 1956, respondent, Merchants Express of Califor-
nia, received merchendise from Blocksom and Company in Los Angeles
for transportation to various comsignees in San Francizeo. The
merchandise received on each occasion was tendered to the respond-
ent on & cifferent bill of lading. In assessing its charges for
this transportation, the respondent did not treat the merchendise
received on each occasion as a separcte shipment. Rather, the
respondent consolidated together the mexrchandise received on more
than one occasion and comsidered cach such consolidation as a
single multiple-lot chipment. As a result, respondent -assessed
its charges on the basis of 2 mulriple-lot shipments rather then
10 sepazote shipments. The merchandise cowbined together to form
each ¢onsolidation was not all tendered and recceived at ome time.
The date on which the merchandise was tendercd on each occasion
(being the date set forth on the respective bill of lading) to-
gether with the type and weight of the merchandise, the consignees
and the points of destination involved are as set forth under the
title "'Statement Describing Shipments and Showing Rates and Chaxges
Appliceble Thereto' in Parts 24 through 25 of Exhibit A of the
written stépulation dated June 26, 1957 which was entered into be-

tween this respondent and the Commission staff. The charges
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assessed by the respondent for this transportation are as shown in
Parts 24 through 25 of that exhibit and total $441.51. The Com-
nission staff maintains that the lawful charges for this trans-
portation total $3921.71.

10. On 13 occasions during the period from September 11,1956
through October 31, 1956, respoundent, Merchants Express of Califor-
nia, received merchandise from El Molino Mills in Alhambra for
transportation to various points of destination in the State of
California. The merchandise received on each occasion was tendered
to the respondent on a different bill of lading. In assessing its
charges for this transportation, the respondent did not treat the
mexchandise received on each occasion as a separate shipment.
Rather, the respondent consolidated together the merchandise re-
ceived on more than one occasion and considered each such consoli-
dation as a single multiple-lot shipment. As a result, respondent
assessed its charges on the basis of 3 multiple-lot shipments rather
than 13 separate shipments. The merchandise combined together to
form each consolidation was not all tendeved and received at ome
time. The date on which the merchandise was tendered on each
occasion (being the date set forth om the respective bill of lading)
together with the type and weight of the wmerchandise, the con-
signées and the points of destination imvolved are as set forth
under the title "Statement Describing Shipments and Showing Rates
and Charges Applicable Thereto' in Parts 26 through 28 of Exhibit A
of the written stipulation dated Jume 26, 1957 which was entered
into between this respondent and the Commission staff. The charges
assessed by the respondent for this transportation arxe as shown
in Parts 26 through 28 of that exhibit and total $578.80. The Com-
mission staff maintains that the lawful charges for this transpor-

tation total $1,066.92.
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11. On 44 occasions, respondent, Mexrchants Express of Califor-
nia, received quantities of merchandise from Gemeral Felt Products
of Califormia, National Sponge Cushion Company.or Air Crest Products
Company in Azusa f£or tramsportation to various points of destination
in the State of Califormia. The merchandise received on each
occasion was tendered to the respondent on a different bill of lad-
ing. In assessing its charges for this transportation, the re-
spondent did not treat the merchandise received on each occasion as
a separate shipment. Rather, the respondent comsolidated together
the merchandise received on more than onme occasion and considered
each such comsolidation as a single multiple-lot shipment. As a
Tresult, respondent assessed its charges on the basis of 8 multiple-
lot shipments rather than 44 separate shipments. The merchandise
combined together to form each consolidation was not all tendered
and received at one time. The date on which the merchandise was
tendered on each occasion (being the dafe set forth on the re-
spective bill of lading) together with the type and weight of the
merchandise involved are as set forth undexr the title '‘Statement

Describing Shipments and Showing Rates and Charges Applicable

Therets™ in Parcs 29 through 36 of Exhibir 4 of the wiistsn stipu-

lation dated June 26, 1957 which was entered into between this re-

spondent and the Commission staff. The consignees, points of
destination, and the charges assessed by the respondent for this
transpoxrtation are as shown in Parts 29 through 36 of that exhibic
and these charges total $2,102.57. The Commission staff maintains
that the lawful charges for this transportation total $4,100.27.
12. On 35 occasions during the pexiod of Septembexr and
October, 1956, respondent, Merchants Express Corporatiom, received

goods at various points of origin in the State of Califormia to be
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transported to Park Auto Markets in Santu Rosa. The goods re-
ceived on each occasion were tendered to the respondent on a dif-
ferent bill of lading. In cossessing its charges for this trans-
pertation, the respondent did mot treat the goods received on each
occasion as a ceparate shipmeant. Rather, the respondent consoli-
dated the goods received on moxe thon one occasion and considered
each such comsolidation as a single multiple-lot split pickup chip-
ment. As a result, respondent assessed its chorges on the basis

of 3 multiple-lot shipments rather then 35 separate shipments.

The gocds combined together to form each consolidation were not

all tendered and received at one tirme. The dates on which the
goods were tendered on ecach occasion (peing the date set forth on
the recpective bill of lading) together with the type and weight of
the goods, the consignors, and the points of origin involved are as
set forth under the title 'Statement Describing Shipments and Show-
ing Rates and Charges Applicable Thereto' in Parts 1 through 3 of
Exhibit B of the written stipulation dated June 26, 1957 which was
entered into between this respondent and the Commission staff.

The charges assessed by the respondent for this transportation are

as shovm in Parts 1 through 3 of that exhibit and total $411.61.

The Commission steff meintains that the lawful charges for this v////

transportation total $59%.09.

13. On 11 occasions during the period from June through
Octobexr, 1956, respondent, Merchants Express Corporation, received
merchandise from Olive Products Company, Ehmann Olive Company, or
Mt. Ida Pecking Company in Oroville for transportation to various
points of destination in the State of Californmia. The merchandise
received on each occasion was tendered to the respondent on a

different bill of lading. In assessing its charges for this

“Ge
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trensportation, the respondent did not treat the merchandise re-
ceived on each occasion as a semarate shipment. Rather, the re-
spondant comsolidated together the merchandise received on more
then one ccession and considered cach such consolidation as a
single wultiple-lot shipment. Ag & vesult, rwesporndent assessed
its chaxrges on the basis of 4 multiple-lot shipments wather than
1l separate shipments. The merchandise comoined together to form
each comsolidation was not 2all tendered and received at one time.
The date on which the mexchandise was tendered on each occasion
(being the date set forth on the respective till of lading) to-
gether with the type ond weight of the merchandise, the consignors
aed congignees, and the points of destination inveolved are as‘set
forth under the title ""Statement Describing Shipments end Showing
Rates and Charges Applicable Thereto™ in Parts 4 through 7 of
Exhibit B of the written stipulation dated June 26, 1957 which
was entercd into between this respondent and the Commission staff.
The charges assecsed by the respondeat for this trsnsporﬁation are
as shown in Parts &4 through 7 of that exhibit and total $104.35.
The Commission staff mainteins that the lawful charges for this
trensportation total $138.26.

14. Olive Products Company, Ehmann Clive Company, snd Mt. Ida
Packing Compcny are three scparate corporations.

15. On 15 occasions, during the period from July through
November, 1956, respondent, Merchants Express Corporation, received
merchandisze from Wyandotte Olive Szles Company in Oroville for
trangportation to various points of destination in the State of
California. The merchandise received on each occasion was tendered
to the respondent on a different bill of lading. In assessing its

charges for this transportation, the respondent did not treat the
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merchandise received on each occasion as a separate shipment.
Rather, the respondent consolidated together the merchandise re-
ceived on more than one occasion and considered each such consoli-
aation as a single multiple-lot shipment. As a result, respondent
assessed its charges on the basis of 4 multiple-lot shipments
rather than 15 separate shipments. The merchandise combined to-
gether to form each consolidation was not all tendered and received
at one time. The date on which the merchandise was tendered on
each occasion (being the date set forth on the respective bill of
lading) together with the type and weight of the merchandise, the
consigneas, and the points of destination involved are as set
forth under the title ''Statement Describing Shipments and Showing
Rates and Charges Applicable Thereto" in Parts 8 through 11 of
Exhibit B of the written stipulation dated June 26, 1957 which was
entered into between this respondent and the Commission staff.

The charges assessed by the respondent for this transporxtation

are as shown in Parts 8 through 11 of that exhibit and total
§251.64. The Commission staff maintains that the lawful charges
for this transportation total $264.18.

16. During the first part of the year 1957 respondents re-
billed the shippers referred to in the preceding paragraphs, for
underchgrges relative to the transportation referred to in the
previous paragraphs.

Conclusions

The Commission staff maintains that the merchandise re-
ceived on cach occasion referrcd to in the previous paragraphs con-
stituted separate shipments and that the charges assessed by re-
spondents based upon consolidated multiple-lot shipments were im-
proper. At the time of the hearings, respondents conceded that im-

proper consolidations had been made.
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Exanination of respondents' tariffs applicable to the
transportation in question sustains the Commission staff's position.
These tariffs provide that each shipment must be rated separate%;
and that the carrier must not consolidate or combine shipments.
The word '"shipment' is defined in the tariffs as meaning "a quantity
of freight tendered by one shipper on ome shipping document at one
point of origin at onme time for one consignee at one point of des-
tination.g A ‘'split pickup’ shipment is defined in most of re-
spondents' tariffs as meaning "a shipment consisting of several
component parts, tendered at one time and received during one day
and transported under one shipping document from (1) one consignox
at more than one point of origin, or (2) more than one consignor
at ome oxr move pointe of origin, the composite shipment weighing
(oxr transportation charges computed upon a weight of) not less than
4,000 pounds, said shipment being comsigned and delivered to ome
consignee at one point of destimation and charges therecon being

3/
paid by the consignee when there is more than ome consignor."

1/ Item No. 280, Merchants Express of Califoxrnia Local Freight
Tariff No. 8, Cal. P.U.C. No. 8, series of A. W. Way, dba Way's
Redwood Empire Freight Lines.

Item No. 205, Merchants Express of California, Local Freight
Texiff No. 1, Cal. P. U. C. No. 2.

Item No. 480, Merchants Express Corporation Local and Joint
Freight Tariff No. 21, Cal. P.U.C. No. 12.

Item 180(j), First Revised Page 22, Mexchants Express of Califor-
nia Local Freight Tariff No. 8, Cal. P.U.C. No. 8, series of

A. W. Way, dba Way's Redwood Empire Freight Lines.

Item 20(0), Original Page 15, Mexrchants Express of California,
Local Freight Tariff No. 1, Cal. P.U.C. No. 2.

Item No. 205(m) First Revised Page 41, Merchants Express Corpora-
tion, Local and Joint Freight Tariff No. 21, Cal. P.U.C. No. 12.

Item 180(k), First Revised Page 22, Merchants Express of Califox~
nia Local Freight Taxiff No. 8, Cal. P.U.C. No. 8, series of

A. W, Way, dba Way's Redwood Empire Freight Lines.

Item 20(p), Original Page 15, Mcrchants Express of California,
Local Freight Tariff No. 1, Cal. P.U.C. No. 2.

Item No. 210(a), First Revised Page 42, Merchants Express Corxpora-
tion, Local and Joint Freight Tariff No. 21, Cal. P.U.C. No. 12.
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A T'split delivery” shipment is defined in the tariffs as meaning
"a shipment consisting of several component parts delivered to
(1) one consignee at more than one point of destination, or (2)
moxre than ome consignee at one or more points of destination, the
composite shipment weighing (or transportation charges computed
vpon a weight of) not less than 4,000 pounds, said shipment being
shipped by one conmsignor at one point of origin and charges there-
on being zaid by the consignor when there is more than one con-
signee." ~

The various tariffs also comtain a provision relative
to shipments tremsported in multiple lots. This provision states:

(a) When carrier is unable to pick up an entire ship-
ment, including a split delivery shipment, at the
time of the initial pickup, or when carrier at
its option and foxr its operating convenience picks
up a shipment in more than ove vehicle or at more
than one time, the following provisioms shall
apply in addition to other applicable yules and
regulations:

1. The entire shipment shall be tendered at one
time and shall be available to thec carrier for
immediate transportation at the time of the
first pickup.

. A'single shipping document for the entire ship-
ment tendered shall be issued prior to or at
the time of the first pickup.

. The date, quantity, kind and weight of the
property in each pickup shall be showm on the
single shipping document as it is separately
picked up, or in lieu thereof, an additiomal
shipping document may be issued for each pick-
up which shall give reference to the single
shipping document covering the entire shipment
and shall be attached to and become a part thereof.

4/ ltem No. 180(1l), First Revised Page 22, Merchants Express of
California Local Freight Tariff No. 8, Cal. P.U.C. No. 8, series
of A. W. Way, dba Way's Redwood Empire Freight Lines. Item No.
20(q), Original Page 15, Mcxchants Express of California, Local
Freight Tariff No. 1, Cal. P.U.C. No. 2. Item No. 210(b), First
Revised Page 42, Merchants Express Corporation Local and Joint
Freight Tariff No. 21, Cal. P.U.C. No. 12.
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. The entire shipment shall be picked up by the
carrier within a period of 2 days computed

rom 12:C) a.m. of the date on which the first
pickup commences, excluding Saturdays, Sundays
and legal nolidays. (See Exeeption.)

. The separate pickups made in accordance with
the foregoing provisions saall constitute a
corposite snipmeat which shall be subject to
the rates named or provided for in this tariff
in effect on the day of the first pickup, for
the transportatien of a single shipmens of
like kind and quantity of prepexiy picked up
or trausperted on a single veaicle.

Any propexty scparately picked up without complying
with the foregoing provisions shall constitute a
separate shipment and shall be subjeect to the rates,
rules and regulations applicadble therete.

Exception: ~ Will not apply to split pickup
shipmernts.” 5/

Based upen the facts hereirabove fcund and the tariff pro-
visions just referred to, it is the Commission's comeclusion that
the werchandise tendered on each of the occasions mentioned in
paragraophs 5 through 15 constituted a separate shipment and should v//
have been rated as such. The consolidation of various of these
shipments together for the purpose of assessing transportation
charges was improper.

Based upon the facts found and in view of the previous

discussion, it is the Commiseion's conclusion that the correct

charges for the shipmenrts in queostion are those set forth undexr the

secticn entitled "Statement Describing Shipments and Showing Rates
and Chaxges Applicable Thereto' in the respective parts of

3/ ltem No. 282, Merchents Express ¢f California Local Freight Tariff
No. 8, Cal. P.U.C. No. 8, series of A. W. Way, dba Way's Redwood
Empire Freight Lines.

Item No. 210, Merchants Express of California Local Freight Tariff
No. 1, Cal. P.U.C. No. 2.

Item No. 512, Merciants Express Corxrporation Local and Joint
Freight Tariff No. 21, Cal. P.U.C. No. 12.




Exhibites A and B of the written stipulation dated June 26, 1957,

with the following exceptions:

(A) The correct charge for the shipment on October 18, 195§ »///

of 320 caces of strawberry preserves from A.D.S. Food Products
Coupany in San Francisco to Weirnstein and Cummings in Caroga Park
is $75.60.

(R) Tas correet charge for the shipment on Octover 23, 1956
of various cases of nectaws from Central Cal. Freight Lines to North
Coact Mercantile Company in Eureka is $38.72.

(C) The correct charge for the caipment of 87 rug cushions
from General Felt Products of Califormia and Nationzl Spenge Cushion
Co. Inc. in Azuca to Berven Cerpet Corporstion iz San Frameisco is
$169.06.

(D) The correct charge for the shipment on Septemdber 19, 1956
of 110 cases of canned chicken f£rom Central Warehouse in Ser Frame
ciseco to Park Auto Markets, Inc. in Senta Rosa is $31.11.

(E) The correct charge for the shipment on Cctober 2, 1956
of 500 packages of liquid blecch £rom the Purex Corporation in
San Leandro to Park Auto Mexkets, Iac. in Santa Rosa is $77.56.

{F} Tha correct charge for the shipment on October 12, 1956
of Crcam of Waeet from the Lream of Wheat Coxporstion in San
Francisco to North Coast Mercantile Company in Eureka is $39.40.

(G) The correct charge for the shipment on October 11, 1956
of cereal from the Central Warchouse & Drayage Company in San
Francisco to North Coast Mercantile Company in Eureka is $17.71.

(H) The correct charge for the shipment on October 22, 1956
of cercal from Central Warchouse & Drayage Company in San Francisco

to the North Coast Mercantiie Company in Eurekas is $25.18.




(1) The correct charge for the shipment on October 22, 1956

,of‘pitte@ dé;es from Central Warehouse & Drayage Company in Sam

Francisco to Nor£h Coast Mercantile. Company in Eureka is $28.73.

(J) The corréct charge for the shipment on October 15, 1956
of peanuts from Circus Foods, Inc. in San Francisco to Park Auto
Markets, Inc. in Santa Rosa is $1.71.

Based upon the facts hereinabove found and the conclusions
heretofore reached, the Commission hereby £inds and concludes that
Mexchants Express of Califormia and Merchants Express Corporation
violated Section 494 of the Public Utilities Code by charging, de-
manding, collecting and receiving a different compensation for the
transportation of property than the applicable rates, fares, and
charges specified in their schedules filéd and in effect at the
time. With respect to respondent, Merchaants Express of California,
these violations resulted in undercharges in the amount of
$4,993.43., With respect to Merchants Express Corporation, these
violations resulted in undercharges in the amount of $358.55 and
overcharges in the amount of $23.24.

Motiomns

At the time of the hearing in this matter, a motion was
made to strike certain testimony of one of the witnesses. This
motion is hereby denied. Respondent, Merchants Express of Califor-
nia, petitioned for a proposed report by the presiding officerx.
This petition is hereby denied.

Penalty

As indicated in the findings of fact, the two respondents
have merged and respondent, Merchants Express of California is the
surviving corporation. Any penalty to be assessed must, of ne-

cessity, be assessed against this carrier alome.
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Respondents introduced evidence showing that during the
same period of time over which Merchants Express of Califormie
transportéﬂ the shipments relative to which violations were found,
this respondent handled 41,757 shipments. Likewise, evidence was
introduced showing that during the same period of time during which
Merchants Exbress Corporation transported the shipments relative to
which violations were found, this respondent handled 369,863 ship=-
ments. It was respondents' estimate that Merchants Express of
California serves over 5,000 shippers per month.

Respondent Merchants Express of Califormia is a large
carrier. Notwithstanding this fact, however, all carriers, both
large and small, must be made to realize that rate violations will
7ot be tolerated. It is the Commission's opinion that this fact
will be realized only if substantial peralties are assessed against
those carriers fourd engaging in rate violations. This is particular-
ly true in the present case where the record indicates that the rate
violations found were not sporadic occurrences. To the contrary,
the record shows that these violations constituted a consistent
course of conduct by respondents with respect to the shippers in-
volved.

It should also be noted that certain of the rate violations
of Merchants Express of Califormia occurred on shipments between

San Francisco and Eureka or Arcata. It was on shipments between

thece points that Merchants Express of Califoxrmia xrecently supported

a request to the Commission for an increase in rates. It is all too
cbviens that rate increases are meaningless if the carriers who are
seeking such increases are illegally charging less than the very rates

they are asking to be increased.
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It is the Commission's conclusion that it would not be in
the public interest to suspend all of the operating authority of
respondent, Merchants Express of California. However, the highway
common carrier, petroleum irrégular route carrier, radial highway
common carrier, and highway contract carrier operating authority
of Mexchants Express of California will be suspended to the extent
that the said respondent will be prohibited from serving the
shippers of the shipments for which violations have hereinabove been
found, fox a period of forty-five days. This same operating author-
Lty will also be suspended to the extent that the said respondent
will be prohibited from transporting any shipments whatsoever be-
tween San Francisco, om the one hand, and Eureka or Arcata, on the
other hand, for a period of five days. Merchants Express of
California will also be ordered to collect the undercharges herein-
above found and to refund the overcharges hereinabove found. This
respondent will also be ordered to examine its records and the
rccoxrds of Merchants Express Corxporation for the pcriod from January
1, 1956 to the present time to ascertain whether other undexcharges

or overcharges have occurred and to collcect or refund such amounts,

as the case may be.

A public hearing having been held in the above-entitled

wmatter and the Commission being fully informed, therein, now there-

fore,
IT IS ORDZRED:

(1) That Merchants Express of California shall cease and de-

sist from future violations of Section 494 of the Public Utilities
Code.




(2) Commencing at 12:01 a.m. on the third Monday following the

CffﬁﬁEiV& gaEE Bsisgfl H?ffh?ﬁf? ggrressof California whether

operating as a highway conmon carrier, petroleum irregular route

carxiex, radial highway common carrier, or highway contractwcarrie:,
shall not serve the following named companies or their successors or

agents, edther as consignees or comsignors foxr a period of forty-five
days:

Purity Stores Ltd.

A.D.S. Food Products Company

North Coast Mercantile Company
Qakland Sheet Metal Supply Co. Inc.
Blocksome and Company

El Molino Mills

General Felt Products of Califormia
National Sponge Cushion Company
Air Crest Products Company

Park Auto Markets, Inc.

Olive Products Company

Ehmann Olive Company

Mt. Ida Packing Company

Wyandotte Olive Sales Company

This prohibition shall be considered as a partial suspension of this

respondent's certificates of public convenience and necessity to
operate as a highway common carrier and petroleum irregular route
carrier and its permits to operate as a radial highway common
carrier and as a highway contract carrier.

(3) Commencing at 12:01 a.m. on the third Monday following the
effective date hereof, Merchants Express of California whetherx .
operating as a highway common carrier, petroleum irregular route
carrier, radial highway common‘carrier, or highway contrict |
carrier, shall not transport any shipments whatsoever between
San Francisco, on the one hand, and Eurcka or Arcata, om the other,
for a period of five days. This prohibition shall likewise be con-
sidered as a partial suspension of this respondent's certificates
of public convenience and necessity to operate as a highway common

carrier and petroleum irregular route carrier and its permits to
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operate as a radial highway common carrier and as a highway contract
carrier.

(4) At least ten days before the suspension periods commence,
Merchants Express of Califormia shall send written notmce to the
companxes named in paragraph 2 notifying them of its suspensions
and the periods thereof and shall post at its terminal and station
facilities used for Teceliving property from the publié for trans-
portation a notice to the public stating that its highway common
carrier, petroleum irregular route carrier, radial highway common
carrier and highway contract carrier operating authority have been
suspended as set forth in paragraphs 2 and 3 hereof.

(5) That Merchants Express of California shall examine its
records and the records of Merchants Express Corporation for the

period from January 1, 1956 to the prescnt time for the purposc of

ascertaining if sny additional undercharges or oﬁercharges have

occurrcd other than those mentioned in this decision,

(6) That Merchants Express of California is hereby directed
to immediately refund the overcharges found in the previous
opinion and to refund any additional overcharges found after the
examination required by paragraph S.

(7) That Merchants Express of California is hereby directed
to take such action as may be necessary to collect the amount of
the undercharges set forth in the preceding opinion, together with
any additional undercharges found after the examination required by
paragraph 5, and to notify the Commission in writing upon the con-
summation of such collection.

(8) That in the event charges to be collected as provided in
paragraph 7 of this oxder, or any part thereof, remain uncollected
eighty days after the effective date of this oxder, Mexchants Ex~-
press of California shall submit to the Commission, on the first
Monday of each month, a report of the undercharges remaining to be
collected and specifying the action taken to collect such charges
and the result of such actiom, until such charges have been collected

in full or until further order of the Commission.
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-7 (®) The Secretary of the Commission is directed to cause
personal serxrvice of this order upon Merchants Express of California,
and this order shall become effective twenty days after such serv-

ice.

Dated at A i , Califormia, this




