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Dceicion No. 

BEFORE !p~. PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
" . 
"~j:, ~\. I 

Investigation on the Commission's 
own motion J.n:to, ,the rates, opera
tions, practices and methods of 
HAYDEN W. CHURCH. 

s 
. ~ '. . , 
:) 

Case No. 5700 

\ ..... ,. 
- ~il, M. Ss.royan", Commission staff attorney. 
, see~hen Monteleone fo= respondent. 
~.. Blacl~n. ~ Californie Dump Truc~ Owners 

Association, interested party. 

OPINION ON REHEARING 

By Decision No. 54286, dated December 18, 1956, Hayden W. 

Chu=eh was ordered to pay certain overcharges to various earriers 

and subhaulers. The respondent filed a petition for reheari~g and 

under date of April 16, 1957, this Commission issued its order grant

ing rehearing. 
• JIo.," 

A public hearing wae held before E~iner Grant E. Syphers 

on January 10, 1958, in los Angeles, at which time,. further evidence 
~ . I.; ': .. 

W'aS adduced and the matter submitted subject to'the,fi1iD;g.?f briefs. 

These briefs now have been filed and the matter is ready. for 

,clecision. , ".' -.> • ~ , • , 

Zn Decision No. 54286, supra, it was found that the hauling 

?erformed for respondent was subject to Min1mum"F~te Tarif~ No.7 

~nd as a result of the p,articu1a= conditions under which ;the hauling 
<, 

was perfo=med the zone~ate provided in said tariff was applicable 

und should be applied~ The%e£ore the respondent was directed to pay 

95 percent of the zone ~a~e to the subhau1ers. !n the rehearing the 
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respondent contended (1) that the zone race was not applicable but 

rather that charges ~hould be assessed betwe~n the carriers on the 

basis of hourly r~tcs; (2) th~ Commission did not have jurisdiction 

to order the respondent to make repar~tion to the underlying car

rie=s; (3) any claims due from responden't to the l.,mderlyi'l"lg carriers 

arc b~rred by the statute of limitations; and (4) the responde~t is 

¢ntitled to set off amou~ts due him for certain reneed equipment. 

According to the evidence adduced~ the respondent made 

arrangeme~ts with various shippers for hauling and for that service 

cha=sed the so-called zone rate. To perform the actual hauling) 

rcs~ondent employed the services of v~rious suohaulers. Upon these 

f~cts we affirm our previous finding made in Decision No. 54286, 

i't!'lat the overlyi:l.g carrier must pay the underlying carrie: 95 per

cent of ~he minim~ ch~rscs the overlying carrier collects pursuant 

to the applicable portion of the t8:Ci££. II the respondent cannot 

charge the shi?per upon one rate baSis and pay the subhaulers upon 

another. 

As to the question of: jurisdiction, we point out,that this 

is a matter involving undercharges between a principal hauler .snd a 

3ubhaulcr. We hold that the payment of these charges is smatter 

¥Nithin the juris~iction of this Commission. 

As to the statute of limitations, we now hold that such a 
, '. 

~atter is a procedural right and may either be relied upon or waived 

In / ~pon the election of the party entitled to avail h~self thereof. 

the instant proceeding the respondent did not plead the statute of 

limitations at the original hearing. He cannot now raise it upon 

r.ehearing .. 

Finally, as to the contention of respondent that he is 

entitled to set off amounts due him for rented equipment, we renew 
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our findings made in Decision No •. 54286, supra~ If the respondent 

has any claim for amounts due him,. \ for rented equipment he should 

pursue that ·claim in the proper forum. He cannot offset it. ~gainst 

the charges for ':hauling performed by subhaulers. 

ORDER ON REHEARING 

DeciSion No. 54286, dated December 18, 1956, having been 

issued, this Commission having granted a rehearing thereon, a public 

hearing having been held, evidence and legal argument having been 

received, briefs having been filed, and the Commission being fully 

advised in the premises, 

IT IS ORDERED that the findings and order of Decision 

No. 54286, supra, be and they hereby are in all respects affirmed. 

The effective date of this order shall be twenty days after 

the date hereof •. 

Dated at _____ Stul __ Fran __ ClS_'SC_O ________ , California, 

this __ ....... 0.::;..· _ZIo,;j;AI..,,;~_·-:;,.day of _____ M .... ~Y'--__ ~" 1958 • 

..... - "' . ........ ' .. " .... 

CommIssioners 

Peter t. M1tche~ 
<c .C ... LYJl. Fox _ •• , be1l:le; Commissioner ................................ -

nocessarily absent. did not ~rtie1~te 
in the di:::pos1 tiOll ot this :proeeOding • 
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