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BEFORE THE PUBLIC UTILITIES COMMISSION OF tHE STATE OF CALIFORNIA 

Investigation on the Commission's own ) 
l:lotion into the operations, practices,) Case No. 6016 
.rates, charges . and· contracts of . ) 
SOUTHERN CALIFORNIA LUMBER. TR.A.NSPORT, ) 
a corporation. ) 

Marvin Handler, for the respondent. w. C. Br1eea,for the Commission staff. 

OPINION 
... - .... IIIIIIIM!_ ..... _ 

On December 3, 1957, the Commission issued an order insti­

tuting an investigation into the operations, rates, practices, 

charges, and contracts of Southern California Lumber Transport, a 

eorporation. This order alleged that all or substantially all of 

the respollde:t r S transportation"of property is performed for the 

Ed Fountain Lumber Company, a partnership; that ·the actual transporta-

tion of the shipments for this company is accomplished by carriers /' -
otaer than the respondent; that the respondent assesses and collects 

the charges prescribed by the Commission's Mintmum Rate Tariff No.2 

for the 'transPortation of the shipments; that the respondent pays to 

the other carriers amounts less than those prescribed by Minimum 

R..ste Tariff No. 2 for the transportation of the shipments; that the 

respondent and Ed Fountain Lumber Company may be so united· in inter­

est ~ management and ownership· that the fiction of the respondent f s 

corporate entity should be disregarded; and that the respondent may 

be in fact a device whereby the Ed Fountain Lumber Company obtains 
.\ 

the transportation of its property at rates less than those preGcribed 

by Minimum Rate Tariff No.2. The order was issued'. for I the. purpose 
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of d.etermining whether the respondent is a device whereby the trans­

portation of property between points within this State is being per­

formed for the Ed Fountain Lumber Company for amounts less than those 

prescribed in Minimum Rate Tariff No.2. 

Public hearings were held February 26~ 1958, and March 18, 

1958, at San Francisco. On March 18, 1958, the matter was submitted 

subject to the filing of briefs •. These briefs have beenf~lcd and 

the matter is ready for decision. 

Facts 

Based upon the evidence introduced into the record, the 

Commission hereby finds that the following facts exist: 

1. The respondent is a California corporation which was 

organized in June, 1956. On July 3, 1956, the Commission issued 

highway contract carrier permit No. 19-47621 to the respondent, 

which permit has been in force up until the present tfme. 

2. The respondent has issued 750 shares of stocksll of which 

are of the same class. These sb..r.&s of stock are all outstanding as of 
the present time and are held by the following persons in the amounts 

indicated~ 

Dale E. BUnlS 
Doyle W. Bader 
Rex E. Fountain 
carl Meyers 
Allan B.· Young 

450 shares 
75 shares 
15 shares 
75 shares 
75 shares 

3. The respondent's officers are Dale E. Burns, president; 

Ralph Kramer, vice-president; and 'Carl Meyers, secretary-treasurer. 

These three officers are also the sole directors of the corporation. 

4. The Eel Fountain Lumber Company is .a partnership. The 

persons comprising this partnership together with their respective 

interests in the partnership are set forth below: 

Rex E. Fountain 
carl Meyers 
Dale E. Burns 
Doyle 'W. Bader 
Allan B. Young 
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5. Respondent has a small office aud te-rminal at West 

Sacramento Which bas suitable equipment for loading 8~d unloading 

trucks. R.espondent also has two other offices, one located in R.edding 

and one located at 6218- South Hooper Avenue in Los Angeles. The 

head office of the Ed Fountain Lumber Company is 81so located at 

6218 South Hopper Avenue in I..os Angeles. All of the transportation 

and accoun~ing records of the respondent are prepared, maintained, 

and filed at the office a~ 6218 South Hooper Avenue. On the 

respondent's principal freight bill, the only address shown is the 

6218 South Hooper Avenue address. However, on the respondent' $ 

shipping order, which is only used for shipments passing through the 

West Sacramento ter.minal, the Los Angeles and West Sacramento 

addresses are both shown. 

6. Generally, the respondent transports property only 

for the, Ed Fountain Lumber Company. The only exception is that in 

certain instances the respondent transports lurrber which has been 

purchased from the Ed Fountain Lumber Company by one of the lumber 

company's customers aud the customer pays the freight charges. 

7 • The respondent owns and operates one tractor. The 

tractor and its driver are stationed in Redding. 

S. Generally, on shipments which originate in the R.edding­

Sacramento Valley area destined to the Southern california ares, re­

spondent's one unit of equipment is used to transport the shipment 
, , 

from point of origin to ~espondent's West Sacramento terminal. the 

shipment is then transferred to another carrier, who, acting as a 

subhauler, transports it the remainder of the distance to point of 

destination. ~ some instances shipments originating in the same 

area are bandIed the entire distance from point of origin to pofntof 

destin.atio'Q by carriers other than respondent. On shipments which 

originate in the northern coas~al area of California destined for 

Southern California, carriers other than respondent transport the 
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property as subhaulers the entire distance from point of origin to 

point of aestination. 

9. Approximately 9S per ~ent of all of the shipments handled 

by respondent are transported the entire distance from point of 

origin to point of destfnat10n by carriers, other than respondent, 

acting as subhaulers. The remaining 5 per cent of all the shipments 

transported by respondent are ~r8nsporeed part of the way by respond­

ent' s one unit of equipment and part of the way by other carriers 

acting as subhaulers. 

10. For the transportation in question, respondent assesses 

and collects from the partnership lumber company, al':lounts equal to 

or in excess of the min1mum charges prescribed by the Commission in 

its M1ntmum Rate Tariff No.2. Generally, however, the amounts paid 

by respondent to the other carriers for the transportation they per­

form, are less than those minimum charges. 

11. During each of the six quarters from July 1, 1956, through 

December 31, 1957, respondent has engaged from 36 to 45 carriers to 

act as subhaulers. 

12. At the time of the hearings in this matter, .there were 

seven persons employed by the reapoXldent. Dale E. Burns, the pres1-

dent, supervises the operations of the respondent and dispatches -. , 

respondent's one unit of equipment out of Redding. He operates out 

of Redding and receives a salary of $850 per month. He spends' 

about one week of each month in Los Angeles. Ralph Kramer, the vice­

president, receives a salary of $600 per month. He operates as dis­

patcher and terminal manager at West Sacramento. A driver is 

employed for respondent's one unit of equipment. He operates out of 

Redding. An assistant dispa~cher is employed at the terminal at 

West Sacramento. A woman dispatcher and a woman billing clerk are 
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employed at the office in los Angeles. Both of these employees are 

also employed part of the time by ~e partnership lumber company. 

Half of the'salary paid to both of these employees is paid by the 

respondent and the other half is paid by the partnership lumber 

company. Allan Young is also hired as an employee of respondent 

operating out of ·Los Angeles. He supervises the local hauling by 

=cspondent hereinbelow described in paragraph 21, for whiCh services 

he receives a salary from respondent. All of the dispatching for 

shipments other than those origiuating in the Redding-Sacramento 

Valley area is perform.ed by the respondent' s exnployees in the Los 

Angeles office. l'1:le majority of shipments handled originate at points 

other than the Redding-Sacramento Valley ares. 

13. Carl Meyers performs services for the respondent as an 1n­

c1ependent public accountant and not as an employee. He operates out 

of the Los Angeles office and he supervises the rating, billing, and 

dispatching functions as well as maintaining the respondent' srecorcts. 

During the last year he received from five to.six thousand dollars. 

from the respondent for his services. 

l4. With respect to the partnership lumber company, certain 

pa~ers receive sums from the partnership in the form of salaries 

in addition to their percentage portion of the partnerShip profits. 

The partners who receive such salaries are Rex E. FOUXl!:ain, Doyle W •. 

Bader, and Allan B. Young. Dale E. Burns does not receive such a 

salary. Carl Meyers also handles the accounting work for the partner­

ship lumber company. He is either paid a salary or receives compensa~ 

tion from the partnership lumber company as an independent public 

.3ceountant. 

15. Dale E. Burns devotes at least 20 per cent of his time to 

the business of the partnership lumber company. He represents the 

-5-



C-6016 CT 

partnership lumber company in negotiating with the various lumbe1:' 

mills relative to the purchase of lumber. He receives an expense 

account from 1:he respondent and also from ehe partnership lumber 

company_ The rent for the office space used by htm in Redding is paid 

entirely by the partnership lumber company_ 

16.. For the fiscal year ending January 31, 1957, Dale E. Burns 

received no return whatsoever from his interest in the partnership. 

For the fiscal year ending January 31, 1958, Mr _ Bu'rlls' return from 

his partnership interest amounted to several thousand dollars. 

17 _ The respondent's bank accounts, accounting records, and 

insurance policies are maintained separate from those of the partner­

ship lumber company_ The respondent pays all taxes and fees required 

to be paid to the State Board of Equalization and the Commission for 

the transportation in question and also all Federal transportation 

taxes. 

18. The records of both the respondent snd the partnership 

lumber company are maintained on a fiscal year ending January 31. 

19. Since its incept1on~ the respondent has accumulated approxi­

mately $40,000 in earned surplus. '!he respondent's profits are 

derived principally from the difference between :he amounts it re­

ceives from the partnership lumber company for the transporeat1on in 

question and the amounts it pays to other carriers acting 8S sub­

haulers. The respondent was originally incorporated with a capital­

ization of $7,500. This amount has not changed. The respondent has 

paid no dividends to stockholders since its incorporation. 

20. The respondent has not had any formal corporate meetings 

since it was organized. lnformal meetings are frequently held, how­

ever, at which t~e matters of policy are discussed. 
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21. The respondent also performs loc:al hauling for "the 'partner­

ship lumber c:ompany ill the Los Angeles 8rea. All of this hauling is 

physically perfo~d by another carrier acting as 4 subhauler. 

22. !he carriers engaged by .the respondent are pa1dby it at 

the Los Angeles offic:e. 

23. R.espondent' 8 freight bills are prepared in the Los Angeles 

office and are paid by the Ed Fountain Lumber Company in the Loa 

Angeles office. 

24. Ralph Kramer, the respondent's vic:e-president who is not 

a partner of the Ed Fountain Luxnber Company, has signed shipping 

orders on behalf of the Ed Fountain Lumber Company. 

Positions of the Parties 

It is the position of the Commission staff that the-rela­

tionShip between the respondent and the partnership lumber c:ompa~y is 

suc:h that they are in fact one aud the same and that responclect's 

corporate identity must be disregarded. It is the position of the 

staff that since the partnership l1Jmbe-r comp.any and. the-:e~ 

are one and the same, the other carriers who purportedly are sub­

haulers of the respondent, axe in fact pxime carriers for the partner­

ship lumber eoxnpany. '!he staff maintains that for this reason :8nd 

inasmuch as the other carriers are receiving less than the mu,1mum 

charges prescribed by the Com1ssion, the partnexship lumber comPauy 

is receiving the transportation of its property at less thaD 'the m1ni­

mum charges in violation of law. 

The respondent maintaina that it is a separate corporate 

entity, completely separate and apart from the partnership lumber 

company and that inasmuch as it charges and collects from the partner­

ship lumber c:ompany, amounts equal to or in excess of the minimum 

c:harges prescribed by the Commission, the Cotmniss1on .etaff' 8 poait:1oc 

is unfounded. 
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In view of their respective positions, the questions to 

be decided by the Commission are: 

(1) Whether the relationship between the respondent snd the 

partnership lumber company is such that the separate identity of the 

respondent is to be disregarded with the result· that the partnership 

and the respondent are to be considered as OXle and the same? 

(2) If the first question is, answered in the affirmative, 

whether this results in a device or means whereby the psrtnership -
lumber company obtains the transportation of property at less than 

the minimum charges established by the Commission? 

Uni;y of Interest and Ownership 

The California Supreme Court decisions have indicated that 

the conditions under whiCh the corporate entity may be disregarded, 

or the corporation regarded as the alter ego of the stockholders, 

necessarily vary according to the circumstances in each case. and that 

only general rules may be laid down for guidance ,.Stark v. Coker, 20 -C 2d 839 (1942). The Court decisions have indicated, that two require-

ments are needed for application of the doctrine the first of whiCh 

is that there be suCh unity of interest or ownership" that the separate 

personalities of the corporation and the shareholder no longer exist. 

'i."hile the majority of cases where the doctrine has been invoked have 

involved situations where the corporation was owned 'by a single 

shareholder, the doctrine has also been invoked tn a situation in­

volving 8 corporation and a partnership where all of the stockholderS 

of the corporation were members of ,the partuership Gordon v.. Aztec 

Brewing ~.~ 33 C 2d 514 (1949). 

With respect to the present matter, an examination of the 

facts found indicate that the members of the partnership lumber 

eompany are the only shareholders of the respond~t and that for the 
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most part the partnership lumber company is the only customer of the 

respondent. The facts indicate that only three of the seven employees 

of the respondent, to wit, the driver and the dispatcher and assist­

ant dispatcher at West Sacramento, are not also employed by or 

devote time to the partnership lumber company. The facts indicate 

that the principal office of the partnership lumber company in Los 

Angeles is also one of the offices of the respondent and that the 

bills from the respondent to the partnership lumber company, the pay­

ments to the other carriers involved, and the respondent's books of 

account are prepared, macle" or maintained in this office by or under 

the supervision of the person who is the accountant for both the 

partnership lumber company and the respondent and Who· is also a 

partner and a shareholder. The facts also indicate that respondent's 

president operates out of an office in Redding rather than the 

offices at West Sacramento or Los Angeles, that he devotes a portion 

of his tfme to both the partnership lumber company and the re~d­

eut but that the entire rent for the office in Redding is paid by 

the partnership lumber company. With respect to the respondent's 

method of operation, the facts indicate tbat approximately 9S per 

cent of the shipments purportedly transported by the respondent are 

in fact transported entirely by other carriers and that other 

carriers transport the remaintng S per cent of the shipments 8 por­

tion of the distance to their respective points of destination. Also 

to be noted is the fact that Dale Burns, the majority shareholder 

in the corporation, is the only partner who does not receive sums . 
from the partnership in addition to his percentage interest in the 

partne~ship profits notwithstanding the fact that he devotes a sub­

stantial portion of his time to the business of the partnership. In 

view of these facts as well as the other facts hereinabove found, it 
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would appear that the requirement of unity of interest and ownership 

has been met and that ~e separate personalities of the corporation 

and the partnership do not exist. 

'!'he respolldetlt points out ~ however, what it considers an 

important and distinguishing element in this ease which is that eaCh 

partner's proportionate interest in the partnership is different 

from his proportionate interest iu the corporation; that one of the 

partners who has a minority interest in the partnership has a control­

ling interest in the corporation; and that the partner with the con­

trolling interest in the partnership is but a mino~1ey shareholder 

in the corporation. The respondent maintains that because of these 

facts, there is no unity of interest or ownership beeween the partner­

ship and the eorporation. 

!here does not appear to be any california Supreme· Court 

decision specifically passing upon this point. In this regard it i& 

to be noted that the facts ttl the Gordon decision~ hereinabove 

referred to, indicate that each partner's proportionate 1uteTest in 

the partnership in that case was the same as his proportionate inter­

est in the corporation. 

It appears to the Commission from the facts found in this 

case ~ however, that the persons 1nvol vec1 in this matter are acting 

as 8 group and uot individually. When considered as a group these 

persons not only comprise the entire partnerShip but also are the 

sole shareholders of the corporation. When ~cse persons are con­

sidered as a gro~p it appears clear that there is such unity of inter­

est and ownership that the separate personalities of the partnership 

and- the corporation do not exist. It is the Commission's opinion 

that under the facts found, the persons involved must be: considered 

as a group and to do otherwise would be unrealistic and give credence 

to form rather than substance. 
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The Commission hereby finas and concludes that there 

eXists between the partnership lumber company and the respondent such 

unity of interest snd ownership that the separate personalities of 

either do not exist. 

Evasion of Law 

An examination of the Supreme Court decisions indicates 

that a second requirement must also be met before the separate corpo­

rate entity ~ll be disregarded. 

This requirement appears to vary depending upon the case 

involved. !his Commission has indicated in a prior decision that 

this second requirement is met when the recognition of the separate 

corporate fiction would result in the evasion, circumvention, or 

frustration of regulatory law. Application ~ Direct Deliv~ System, 

Dec. No. 51619 in Application No. 35927, 54 CPUC 258.' The california 

Supreme Court in its decisions has stated that the corporate entity 

may be disregarded when it is used to evade the law. H.A.S.!:2!!! 

Service v .. MeColg~, 21 C 2d 518 (1943). 

With respect to the present ease, if respondent's 

separate corporate entity is disregarded, the carriers actually trans­

porting the shipments beeom~ prime carriers of the partnership lumber 

company and are required by the Public Utilities Code to assess and 

collect the m1n~ charges established by the Commission for the 

transportation in question. It is clear from the evidence that the 

respondent is beiug used for the purpose of allowing these other 

carriers to collect less than the established min~ charges for the 

transportation they perform. It follows, therefore, that the corpora­

tion is being used to evade and circumvent those prOvisions of the 

Public Utilities Code which require that no less than the ~ntmum 

charges established by the Commission be assessed and collected by 

the carrier for the transportation performed. 
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The Commission hereby finds and concludes that the second 
, 

requirement necessary for d1sregaring respondent's s~arate corpo­

rate entity has been met aud that the continued recognition of the 

respondent as a separate corporate entity results in the evasion 

snd circumvention of the provisions of the Public Utilities Code., 

Conelusions 

It is the Commission' s conelusion that respondent's 

separate eorporate entity should be disregarded. In view of this 

conclusion it 18 clear that with respect to shipments transported for 

the partnership lumber company, the designation of respondent as the 

prime carrier is incorrect. 

'!be Commission finds and concludes that the respondent and -the resulting incorrect designation of prime earrier eonstitute a 

device and means whereby the partnership lumber company obtains the 

transportation of property at less than the minimum chaxges estab­

lished by the CoTlllXlission. It is also the Commission's conclusion 

that such a device and means is prohibited by Section 3669 of the 

Public Utilities Code. 

It is also the Co=mission's conclusion that the respond­

ent's highway contract carrier permit should not be revoked. It 

will, however, be amenc:1ed by inserting therein. 8 restriction which 

prohibits the respondent, whenever it engages other carriers for 

the transportation of the property of the partnership.lumber company, 

or of customers of the partnership lumber company from pay1ng such 

other carriers less than the min~ charges established by the 

Commission for the transportation actually performed by such other 

carriers. 

Motion 

Dur1~ the hearings in this matter, respondent moved that 

the Commission investigation be dismissed.· This motion is denied. 

The respondent has also petitioned fo~ an examiner's proposed report~ 

This petition has been denied. 
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ORDER 
,-.- .......... -

A public hearing having been held in the above-entitled 

matter and the Commission being fully informed therein, now there­

fore, 

IT IS ORDERED: 

1. l'hat 0'0 the effective date of this decision, the Secretary 

of the Commission is directed to cause to be amended, highway con­

tract carrier permit No. 19-47621 issued to Southern California 

Lumber Transport by inserting therein a restriction prohibiting 

Southern california Lumber Transport, whenever it engages other 

carriers for the transportation of the property of the Ed Fountain 

Lumber Company, or of customers of the Ed Fountain Lumber Company, 

from paying such other carriers less than the minimum charges estab­

lished by the Commission for the tran8po~ation actually perfor.med 

by suCh other carriers. 

2. That the Secretary of the Commission 18 directed to cause 

personal service of this deciSion to be made on Southern California 

Lumber Transport, 8 corporation, and this dec1s:l.on shall become 

effective twenty days after the elate of such service. 

Dated at Snn Fr.t'l1l'i!ll(':(') 

day of~4", 4., ~ / • 1958. 
"" I , 

/ 

, C&l1forn:l.a, this /.:5'" if.., 


