Decision No.__ 27364 @R H%BN@&&. ‘

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Iovestigation on the Commission’s )

own motion into the operations, )

rates and practices of the )

CALIFORNIA BIG TEN COOPERATIVE, ) Case No. 6069
INC., a corporation, ALLIED FOODS g

INC., a corporation, and

AL WINNER, an individual. )

Turcotte & Goldsmith by Jack O. Goldsmith, and Al Winner

in propria persona, for California ig Ten Cooperative,
Inc., Allied Foods, and Al Winner, respondents.

Edward G. Fraser, for the Commission staff.

The views expressed by this Commission interpreting the law
in Case No. 6063, San Diego Shippers Association, et al, contexpporane-
ously decided, govern the ruling in this case. This also is a
determination of public utility status proceeding instituted upon
the Commission's own motion into the operatioms and practices of the
California Big Ten Cooperative, Allied Foods, Inc., and Al Winmer,
an individual, for the purpose of determining whether these respond-
ents, or any of them, have been, and are now, operating as fréight
forwarders in violation of Section 220 of the Public Utilities Code
and without the certificate of public convenience and necessity
required by Section 1010 of said Code. |

Public hearings were held on this matter in Los Angeleé on
June 18 and 19, 1958, before Commissioner Ray E. Untereiner and
Examiner James F. Mastoris at which time evidence was presented and
the matter submitted. ' |
Facts

Four distinct entities are ostensibly involved in this

proceeding; however, the activities of all are determined primarily .
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by one man, respondent Al Winner. Our evaluation of the facts shall
be based upon the relaticaship each organization bears to the other
and to Mr. Winner.

The first is a California corporation, respondent Allied
Foods, formerly called Allied Canhing Company, organized as a profit-
making venture in December, 1945, for the purpose of manufacturing,

producing and selling pickles and related pickled products. Its

1
office was, and is, located in Los Angeles:-/ Mr. Winner is president

and managex of said corporation and acted in such capacity during the
period the staff alleges that illegal freight forwarder operations |
were being conducted.

The second is respondent Califoxnia Big Ten Cooperative,
formally organized in November, 1954, as a no-stock, no-profit
cooperative association for the specific purpose of handling, storing
and distributing food products through the cooperation of its membexs.
The evidence at hearings indicated that in effect the ultimate pur-
pose was to better the members' competitive position with large chain
stores through cooperative buying, advertising and selling. The main
office was in Los Angeles. MNMr. Winner was one of the seven original
directors of said orgamization and later its president. Allied Foods
was one of the fourtecen members who agreced to subscribe to the initial
membership of said corporation. All fourteen members were manufac-
turers or distributors of food products.

This cooperative provided for a maximum of 200 memberships,
the fee for each memberxship being $35. The bylaws of this associa-
tion prohibited the transfer of membership cextificates to persons
or companies not engaged in the production or distribution of food

products handled by said association. Said organization abandoned

T/ Exeibit No. 1.
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operations under its incorporated name sometime in the latter part
of December, 1954. It was suspended in January, 1958, by the Califor-
nia Secretary of State for nonpayment of taxes.

The third eantity involved was Allied Pool, an organi;acicmv/
which had, and has now, no formal legal existemnce. It has
never registered umnder the California fictitious name statute, mnor
does it appear to have been the object of any formal organization.

Its purpose appears to serve as an operational reference name for the
convenience of shippers in Los Angeles covering the freight consolida-
tion activities of Califormia Big Ten Cooperative, Inc., Allied Foods,
Inc., and respondent Winner. Evidence at the hearing indicated that

it came into existence after the discontinuance Of the nawe "California
Big Ten Cooperative" because of dock separation problems in Los
Angeles. Mr. Winner was, and is, the general manager of said Allied
Pool.

The fourth entity, therefore, is, as 1s-'disclosed from the
preceding description of the other respondents, the key individual in
the whole consolidation process. His interxrweaving activities must be
disentangled in oxder to determine whether any or all of the respond-
ents were acting as freight forwarders during the perfod from December,
1954, to December, 1957.

Freight forwarding operations came into existence when the
California Big Ten Cooperative was formed in 1954. The members
acting pursuant to the avowed puxposes of’the Cooperative
consolidated their freight in Los Angeles in order to take
advantage of the truckload, as distinguished from the less-than-
truckload, volume rates om transportation £6 San Francisco,

Sacramento and other northern and centrxal California points. At
£irst, the shipping docks of the various members were used for

the purpose of consolidation. Later, Southern Pacific's
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dock space in Los Angeles was rented and, at £irst, Califorunia 4
Motor Express, a highway common carrier, transported the commod-
ities as the underlying carrier. By comsolidating their freighc, the
members were able to ship food products into the northern Califormia
territory at rates which could not be utilized economically by the
individual member-shipper. Imitially, it appears that the consolida-
tion process was limited to the membexs of the cooperative oxr to
shippers in the food product business. Upon discontinuance of the
cooperative name im 1954, it was decided that such limitations were
2o longer necessary. Apparently, acting upon advice of counsel, the
members permitted nommembers to ship with the membexs' tommage.
Moreover, the restriction to commodities in the £food industry was no
longer applicable and, as a result, freight of various and nomrelated
general commodities was consolidated and forwarded to the points of
destination in San Francisco and Sacramento (Exhibits 16, 17). The
Califormia Big Ten Cooperative continued in operation during this
transitional stage in oxrdex to complete redemption of certain adver-

tising labels used by the shipper while they were still members of
the Cooperative.

One of the primary purposes behind the aforementioned change

was to imcrease tomnage to more than one truckload a day to morthern

Califormia points. By permitting‘ nommenbers to join the consolidation,
the advantages and savings of volwme rates were multiplied. /s the
oparations progressed it becume apparent that only on rare occasions
would the required truckload tonmage be met by food products alone.
Evidence disclosed that, between 1955 and the end of 1957, the

shippers were averaging between 20 to 40 per cent savings on the
"spread" between less-than-truckload and truckload rates. As a result
this operation became so popular that, in a 20-month period from 1955
to- 1957, approximately 34 million pounds were shipped by merchants

and manufacturers in the Los Angeles area through respondents' facil-

ities. Some individual consignors used these services daily and
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shipped between 60,000 to 90,000 pounds a month. One shippex
was shipping between 100,000 to 150,000 pourds a month as late as

February, 1958. As previously indicated, any shipper could use these

services. There was mo association, no organization, no name other
than the aforementioned "Allied Pool"”. There were no dues, no member-
ships, no fees, no meetings. One new shipper certified that he specif-
ically asked whether he had to join an association or organization énd
was told by Allied Pool's texminal manager that such was.not necessary.
The only qualifications to the utilization of the services were 1)
that the shippers had to telephome their oxders to the respondents

by noon of the day in which the shipments were to be made; 2) they
could not add to the order after it had been made; and 3) they had

to tramsport their freight from theixr plant or store to the assembly
point. One shipper witness testified that he was potified the
acceptable mininum requirement weight was 500 pounds. However, there
was no other evidence on this qualification.

Solicitation of new customers was generally by pexsonal
contacts and telephome calls by respondent Winner and the terminal
nanager. There was no evidence of use of the conventional methods
of solicitation such as advertising, announcements, brochures or the
like, although the classified section of the Los Angeles Telephone
Directory disclosed that the respondents were listed under the title
"Freight Forwarders" for the years 1955, 1956 and 1957. The name
used was ""California Big Ten Cooperative - Allied Pool”, although only
the name "Allied Pool' was used in 1957,

Respondents offered testimony showing that, although some
personal contacts and telephone calls were made, many new shippers
joined the consolidation activity after learning of the service that
was provided from other shippers. Morxeover, Mx. Wirner testified that
he did nmot authorize the telephone company to place his operations
under the title 'Freight Forwardex'', although he admitted that
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he did not protest the listing made. Moreover, he testified that, to
the best of his recollection, no new shipper was ever obtalmed through
this source. The shippers using these facilities had no oral or
written contract with the respondents which obligated them to use only
the respondents' services.

When the respondents received an oxder from a shipper, a
set of "shipping instructions'", also called a '"manifest", was prepared
by the employees at Allied Pool's officejg/ Said instructions con-
sisted of the name of the comsignor, the comsignee, the commodities
to be shipped, and the weight thereof. Between 12:00 p.m. and 1:00
p.8. on the day of the order, the terminal manager's staff would
assemble all the individual "shipping instructioms” and prepare a
master bill of lading. Said master bili of lading woul& then be
affixed to the "shipping instructions' and the two would be delivered
to the line-haul carrier. The respondents would retain a copy of the
master bill. When the freight reached the consolidation dock, the
respondents' employees assembled it and loaded the truck. The next
morning the rate clerk would rate the shipments fﬁom the information
on the bill of lading copies. "Allied Pool - California Big Ten"
was the named consignor om said shipments:él

Payment for the entire transportation from Los Angeles to
point of destination was made by the comsignor, during the early
stages of this operation, directly to Allied Foods who in turm paid
the underlying carrier. Said carrier billed Allied Foods for the
line~haul tramsportation. The shippers were ch#rged the volume rate,
plus a 1l0-cents-per-100-pounds '""inclusion charge'" to cover adminis-

trative and handling expenses. This charge was subsequently increased

to 14 cents. As the operation ptogressed, payments were made to the

2/ Exnibits 10 and lLl.
%/ Exhibits 12 and 14.
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post office box address of Allied Pool in Los Angeles, although many
shippers continued to make payment at the Allied Foods' office in

Los Angeles. If the respondents arranged local pickup transportation,
which was an uncommon occurremce, such charges were included in the

billing to the customer. All billings to customers 2t £ixst were

4/
made by allied Foods™ through its offices in Los Angeles. Shippers

were dbilled in accordance with the actual amount of tomnage each bad
shipped. In 1955, shippers were billed from the dock offices under
the allied Pool labclﬁé/

The expenses of the consolidation operation were paid by
Allied Fcods. Such consisted of ofgice and administrative expenses,
dock space at the Scuthern Pacific depot, and wages of the office
and dock employees. Allied Foods meintained in its offices separate
booikecping accowats for Allied Pool. Moreover, it appcars to have
allocated the expernses and manhours of the employees attributable to
the consolidation activities of Allied Pool.él The employees of
Allied Pool were also employees of Allied Foods. Said employees
consisted of a terminal operations manager, a rate clerk, a stenog-
repher, end receiving clerks who handled the freight on the dock.
Ozdexs to purchase meeded supplies and equipment for Allied Pool
were dirzcted to Al Wimner at the Allled Foods office.

Testimony indicated that, whenever Allied Foods itself
shipped through Allied Pool’s facilities, it was mot billed for the
traasportation, It furthaer eppears from Exhibit 19 (Allied Pool's
Freight Revenue) and the testimony of Mr. Winmer that whenever the
revenue from Allied Pool's operatioms, including the revenue f£rom

Allied Foods' freight, exceeded the expenses on any given month, the

L] cxhipits o> aad /.

3/ Exhibit 8. (The bottom of this iavoice reads, "Freight bills must
be paid within 7 days---Federal Carxierx Reporter, Page 23126,
Par. 23009." Such reference is am Imterstate Commerce Cemmission

Gereral Order relating to collection of rates bj common carriero.)
6/ Exhibit 19.
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increment would be added to the expenses attributable to certain
managerial employees the following month. In other words salaries
at Allied Foods' office, as well as the bonus usually given tb the
salaried traffic mavager, were zaised the following months in the
anount of the increment in oxrder that said preceding month's profit
would be offset and absorbed. In this fashion there would be an
"averaging out" of profits over a period of months so that Allied
Pool's profit and loss statement showed an operation at zost. There
were ro refunds ever made to the shippers who used the Pool. If a
loss was suffered, such would be absérbed by Allied Foods.

In 1957, the respondents switched undexlying carriers from
California Motor Express to Pacific Motor Tramsport, a certificated ///
common carriexr, and in November of that year rented dock space from
said carrier.

Mr. Winner testified that his organizations were mot liable
if goods were damaged or lost en route to destination. Hevstated that
he did not insure the shipments and that shippers would have to look

only to the lime-haul carrier for reimbursement.

Findings aad Conclusions

The issue here is ldentical with the issue in the afore-

mentioned San Diego Shippers Association, et al, case. The contentions
of the parties are analogous. The facts are similar in many particu-
lars. The principles of law applicable to that case control here.

Our interpretation of the law and citatiom of authoxities in that case
under the title, 'Discussion of Law and Conclusions"”, needs no further
repetition or elaboration here. We see no reason for a conclusion
different from that reached in that case. The evidence places the
respondents squarely within the general defimition of a "freight

forwaxrder" set forth in Section 220 of the Public Utilities Code.
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By permitting any shipper in the Los Angeles areca to join
the comsolidation, the respondents have, in effect, been serving the
public. It may be that when the respondent, Califormia Big Ten
Cooperative, consolidated and forwarded for its members only in 1954,
such operations could have been within the f£first part of the exemption
of Section 220 of the Public Utilities Code. It may be that, cven
after the sbandomment of the‘fbrmal organization, the operations
were exempt as long as the former members comtinucd to forwa;d food
products as an informal association of related shippers. Bﬁz when
they brought in any public shipper who wished to ship or usé their
facilities and who had no relationship to them or to the food industry
the respondents ceased to be the "group of shippexs” intended by the
excoption. There was no selectivity, no conmection, no relationship
between shippers. Any member of the public who had been contacted or

who had heard about the operations could use the facilities without

anything further being said or dome. The qualifications imposed by

the respondents were not true qualifications limiting or classifying
a ""group” but appeared to be requirements ¢of convenience inserted for
the line-haul caxrier. They were not badges of classification,
Although soliciation of new customers was not ¢onducted
by the usual advertising media, nevertheless it did occux. Testimony
was received that personal solicitation in the form of persona;.con-i
tacts and telephonre calls by Mr. Wirner and the former traffic man-
ager of Allied Pool was made to many shippers over the period éxtend;
ing from Jamuary, 1955, to December, 1957. The lack of protest to
the telephone directory's listing of the respondents as "freight
forwarders" year after year cannot be disregardzd. Nox cam we ovex-
look the implication of the cautionary language used at thg‘béccom
of Allied Pool and Allied Foods' inveices to shippers (Exhibi;s 8,
13, 14); the inserted warming refers to a General Order appliééble to

common carriers. We are satisfied from the foregoing facts that
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there has been a sufficient "holding out" of the respondents' trans-
portation facilities to the public.

Nor does the evidence justify a finding that this was a
nonprofit enterprise. When the respondents permitted public shippers
to join their activity, they were Operating,for hire (San Diego
Shippers Association, et al). The profit came from the "spread"”

revenue as well as "imclusion charge' income. Furthermore, in this

matter there exists a set of facts, not found in the San Diego case,

which supplement our comclusion that the operations were engagéd in
for profit. |

The burden of proving that the exemption applies lies with
the party claiming it. The respondents claim it hexe, yet their evi-
dence £alls far short of showing that Allied Pool is a separate entity
from the profit-making venture of Allied Foods. A separate name, an
apparent separate set of accounts and an allocation of expenses afe
the only distinguishing characteristics setting apart Allied Pool.
Everything else points to the fact that Allied Foods is supporting
and receiving the benefits from these consolidation activities. And
such benefits comstitute profits within the meaning of Section 220.
Allied Foods pays the expenses and absorbs a loss, if any. No refunds
of any excess are made to the shippers. The bookkeeping entries made
o adjust the profit cammot cover the fact that the evidence shows a
profit is beirg made on any given month. We are far from convinced
that Allied Foods and Allied Pool are mot onme and the same; thus, it
follows that Allied Foods and Mr. Al Winner are presently conducting
the consolidation operations in question.

The respondents also have failed to show that the second
part of the excmption applies to them. They are not "shipper's
agent" but instead provide for a complete and through truck service
at through rates from Los Angeles to San Francisco or Sacramento

(San Diego Shippers Association, et al).They sexrved the gencral public
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and assumed the burden of providing the entire and safe transporta-
tion. The fact that the public served was limited in texrritorial
scope is not controlling. Undexr such circumstances said second exemp-
tion cannot apply and the reasons set forth in the San Diego case
govern. Their attempt to disclaim their liability 1s not controlling
for the law will, nevertheless, imply it when their operations fit
into the freight forwarder definition., Furthermore, as.the line-

hauler's trucks usually make split deliveries at the noxrthern

California points, the consolidation does not appear to come within ...
7

the definition of a pool-car shipment.™
Upon consideration of all the evidence, we hereby find that:

(1) That respondent Allied Foods, & corporation, has, subsequent
to January, 1955, commenced and now is, operating under the name and
stead of "Allied Pool" as a freight forwarder, as defimed by Section
220 of the Public Utilities Code, and as a common carricr as defined
in Section 21l(a) of the Public Utilities Code, for compensation,
undertaking the collection and shipment of property of others, and,
as consignor, shipping and arranging to ship the same over the line of
a common carrier at the tariff rates of said carrier between points
in this state, and that said service‘waé and is performed‘foi the
public, or such portion thereof as can and chooses to—ut;lize the
same; and said respondent has mot secured from the Public Utilities
Commission and does not hold a certificate that §ublic convenience
and necessity require such operation. |

(2) That respondents Al Winmner and California Big Ten Cooperative
and Allied Pool are likewise found to be operating as freight for-

warders as hereinabove set forth.

J/ A pool car shipment CORSLSts Of a consolidated Lot of small saip-
ments intecxded for different comsignees and forwarded as a single
carload shipment to & carrier at a destimation point for unloading
and distribution of the component parts to the ultimate consignees.
Shipper thercby is charged a lesser freight than if component parts
were shipped as separate items.” Draymen'’s Associations of S.F.
(1958) 56 PUC 138.
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All respondents will be orxrdered to cease and desist from
the operation of this service unless and until they shall obtain a
certificate of public convenicnce and necessity to operate as a
freight forwarder. This order imcludes California Big Ten Cooperative

even though its corporate existence is presently suSpended for nom~

payment of taxes; a fﬁture payment of said taxes by this respondent

could restore its corporate life and rezetivate its operations.

An oxder of the Commission directing that anfoperétion cease
and desist is in its legal cffect the same as an injunction by a
court, Contempt of the Commission arises when there is a violation
of such order. The California Constitution and the Public Utilities
Act vest the Commission with power and authority to‘puniéh for con-

tenpt in the same manner and to the same extent as courts of recoxrd.

Public hearings having been held in the above-entitled pro-
ceeding, evidence having been received, the matter having béen duly
submitted, and the Commission now being fully advised,

IT IS HEREBY ORDERED:

(1) 7That said respondent Allied Foods, also kaoown as Allied
Pool for the purpose of this oxder, shall cease and desist from cn-
gaging directly or indireectly, or by any’subterfuge or device, in any
or all of said 6perations as a freight forwarder unless and until it
shall first secure from this Commission a certificate that public.
convenience and necessity require the same.

(2) That said respondent Al Winner shall cease and desist from
engaging directly or indirectly under the mame of Allied Foods,
Allied Pool, California Big Ten Cooperative, or any other name, or
by any subterfuge or device, in any or all of said operatioms, as

deliveated in the opinion preceding this ordexr, as a freight forwarder,
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unless and until he shall first secure from this Commission a cer-
tificate chat‘public convenience and mecessity require thelsame.

(3) That said respondent Califbrnié Big Ten Cooperative shall
cease and desist from engaging directly or indirectly, or by any
subterfuge or device, in amy or all of said operations as a freight |
forwarder unless and until it shall first secure from this Commnission
2 certificate that public convenience and necessity require the
same.

The Secretary of the Commission is directed to cause pexr-
sonal service of a certified copy of this decision to be made upon

said respondents.

This oxder shall become effective twenty days from and
after the date of such sexrvice.

Dated at San Francisco » California, this /xféﬂ: ’
day of 4 iz Bty 195s.
~4

—

DA

——’

=

.

-




