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Decision No. D¢ 9% | @ {% g@g@@ﬁﬁ_ :

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA. o

CHROMCRAFT CORPORATION,
Complainant,
vs.

DAVIES WAREHOUSE COMPANY,
a corporation,

Defendant.

:
% Case No. 6101
% |
)

)

)

)

Gordon, Kmapp, Gill & Hibbert, by H. C. Alphson.
for complainant.

Ivan McWhinpey and J. R. Thomas, for defendavt.

Complaihant‘is'a'corporation engaged in the distribution
and sale of chrome furniture, with headqﬁarters in St, Lou;s, Missouri,
Defencant, a corporation,operates as a public uciliﬁy warehbuseman iﬁ
Los Angeles. By this complaint, as amended, complainant aileges that
the storage, handling and other accessorial charges assessed"by
defendant in conmection with mumerous lots of chrome f;;;;;ure which
were stored in defendants warehouse for account of complaivant during
1955, 1956 and 1957 were unjust, unreasonable, preferéntial, discrim-
inatory, and inapplicable, in violation of Sections\kSl, 453 and 532
of the Public Utilities Code:l/ Reparatioﬁ and rates for the future
are sought, | |

4/ 1be original complaint, filed on May 29, 1958, alleged only that
the charges assessed were inapplicable, in violation of defend-
ant’s published and filed tariffs, and, therefore, in violation of
Section 532 of the Code. By amendment, filed September 17, 1258,

thg additional allegations involving Sections 451 and 453 were
made. ‘
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Defendant denies all the material allegatiohs'of the amended

complaint. _

Public hearing of the matter was held before Examiner
Carter R. Bishop in Los Angeles on September 22, 1958.

Dispeeition will first be made of the allegation that
defendant assessed charges on the property in questiob io violation
of its published and £iled tafiff. The record shows the folloﬁing
facts:

Complainant has been storing its furniture with defendant .
continuously since 1949. The facilities and services of defendant have
been utilized in commection with the distribution of complainant's
products in'the Los Angeles area. Prior to February 1, 1954, defendant
assessed storage and handling charges on the so-called "package" basis.
Under this arrangement the tariffs in which defendant's rates were |
published  named rates in cents per package separately for storage and
for handling. The volume of the rates varied, depending upon the size
or weight, oxr both, of the package. The rate for handiing‘covered
(1) the ordinary labor and duties incidental to receiving the merchan-
dise at warehouse platform for gtorage and (2) de;ivery, after scorage,
to warehouse door. Additional ﬁharges, in accordance with other pxo-
visions of the tariff, were assessed for accessorial services mot in-
cluded in the foregoing. |

By a letter dated Decexmber l4, 1953, defendant advised com-
plainant’s predecessor companygl'chat the costs to defendant of

4/ Prioxr to August 1, 1957, defendant's rates and charges were set.
forth in Californmia Warehouse Tariff Bureau Tariff No. 7~C, issued
by Jack L. Dawson, Agent. Effective oo the above date, Tariff

No. 7-C was superseded by Califorvia Warchouse Tariff Bureau
Tariff No. 28, also issued by Agent Dawson.

3/ According to the record, Chromexaft's predecessor was American
Fixture & Furviture Company. '
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warehousing the storer's products were greater than the revenue .
derived therefrom. This, it appeared, was due to the great amount
of sorting, breaking of lots, and handling imvolved. Tyis circum-
stance in turn, assertedly, necessitated the use of ap uhdsually"
large amount of waxehouse floor space for soxrting and storing of
American's merchandise. | |

Defendant further advised American that if defemdant was to
continue the warchousing of American's account, it would be necessaxry
to abandon the "package" basis of rates and to assess charges against
said accoumt on the so-called "space and labor basis' as set fbrﬁhi ,
in Rule 28 of the aforesaid Taxriff 7-C. In its letter of Janu#ry 3,
1954, Chromcraft Division of American Fixture and Manufacturing
Coupany consented to the proposed change-over to the space and labor
basis, which was placed in effect as of February i, 1954,

Io correspondence with defendant,‘beginning in the lattery'
paxt of 1957, cowplaipant alleged that it was being greatly over-
charged by application of the space and labor basis acd that the
applicable charges were those which would result under the package
basis of rates. Complainant fuxther alleged that as a result of
said erroneous application of the tariff it had been overcharged
during 1957 in the amount of $1,334.99. Immediate refund was
requested.

In its reply, defendant agreed to return to the use of

the package basis of charges, at the same time defending its |

position tbat, in applying the space and labor rates, it had not
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violated any provisions of the applicéble tariff. Défendan:,';here-

fore, declined the refund claim. The £filing of the complaint herein
followed.

4
Rale 28 of Tariff No. 7-C reads as followg“/:

"When commodities are stored in excessive assortment or
storer demands limited pile height resulting in use of
excessive floor space the space rental specified in
Rule No. 27 series will be applied as a minimum basis
to calculate the storage charges."

The terms "excessive assortment' and "excessive floor
space” are not defined in the tariff.

Rule No. 27 series reads, in part, as follows:

‘“Where specific referemece is made in this Rule the rates
for rental of warehouse space in Domestic warchouses,
without labor or other services, will be as follows:

(There follows a table of rates per square foot
per month ranging from 15 cents for space not
exceeding 250 square feet dowm to 7% cents for
space exceeding 2,000 square feet, Minimm g/
charges per month range from $5.00 to $170.00)~

""The charge for labor of handling merchandise stored
wnder above rates will be on the basis of Rule No. 25
series. These rates include the use of spur tracks,

elevators, warehouse hand trucks and tools, light and
water."

Rule No. 25 names certain rates per man per hour for labor
B furnished by the warchouseman 'for special services of any description

for which provision is not made elsewhere in the tariff,”

4/ A rule to the same effect (substatuting reference to rRule No. 57
series for that o Rule 27 series) is provided in Rule No. 59
of Tariff No. 28, supra, which superseded Tariff No. 7-C, effec-
tive August 1, 1957. " '

5/. These rates and charg s were carried forward ﬁnchanged into
' Rule No. 57 of Tariff No., 28. The test of that rule reads the

same as the above-quoted Rule 27.
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Section B of Tariff 7-C provided bases for package rates
for storage and handling under various commodity descriptions. A
witness for complainant expressed the view that the rates for the
kinds of chrome furmiture here in issueél were set forth in Item |
No. 946. The coumodity description in that item read as fbllows.
L e i 1 OE e S,
GlaSs .c.cecccecaccssncensnss
Wood or Steel, with Glass."
Different bases of storage cherges are set forth in this item as
between glass furniture and wood or steel furmituxe.
Item No. 948 of'Tariff No. 7-C contained'the followipg‘
descriptxon-

"Furniture, New, N, O S., not
1ne1ud1ng Planos, Radios
or Talking Mechines."

In lieu of providing a scalec of storage rates in cents per package,

this item referred to Rule 27, supra, for the charges for that

service and stated & flat rate of 28 cents per 100 podnds‘fb:
handling.

We are of the opinion and hereby find that the chrome fur;
eitu:e here in issue is embraced by the commodity description set
forth in Item No. 948 of Tariff No. 7-C and that said fﬁrniture is
wot covered by the description in Item No. 946 of that taxiff.

6/ According to the record complainant distributes chrome dinette
furpiture, consisting of kitchen sets, tables and chairs; some
chrome lounges are also stored. ,
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Section A of Tariff No. 28 piovides bases for package rates
for storage and handling in connection with vaxrious commodity des-
ériptions. The only item therein relating specifically to furniture
is Item No. 875, which contains the follewing description:

"Fu:miture‘, New, " _

This item provides flat rates per cubic-fbot-of 2 cents pexr month
for storage and 3 cents for handling in and out, regardless of the
size or weight of individual packages.

According to the record, eomplaunant at no time has
demanded "limited pile height," as that term is used in Rule No. 28
of Taxiff No. 7-C and the corresponding item of Tariff No. 28. It
further appears that the rules in question were invoked (during the
years 1954 to 1957, inclusive) under the "goods ir excessive assort-
ment" provisions thereof. In the absence of a published definition
of that expression, it is defendant's position that it is wicﬁin the
province of defendant's judgment aé to whether or not property stored
with it is in "excessive assortment” and, therefore, subject to the
provisions of Rule No. 28. According'to the testimoﬁy of deféndéntfs
secretary-treasurexr, goods are comsidered to be in exceSsivé assort-
ment when the storage revenue at "package' rates is vot sufficieﬁt
to yield the space rate revemue set forth im Rule No. 27 serieé,
suprs. |

It is a long-established principle that warehouse tariffs,
as well as those of other public utilities, shall set forth the
applicable'ratea, charges, and rules in clear, precise, unambiguous

and wequivocal terms;z/ This principle, woreover, is embodied in

7/ For example, see Decision No, 6209, dated March 22;FI919’
Application No. 4331 (Amexican Warchouse, et al.), (16 CRC 577 )




.C=6101 GH

Rule 2(e) of the Commission's Genmeral Order No. 61, governing‘thé
construction and £iling of warehouse tariffs. Simce the tariffs here
in issue do pot contain a definition of the term "in excessive assort-
ment," leaving it to the discretion of the warehouseman to decide
whether or mot a particulaxr lot of property in storage is in "excess-
ive assortment,”" it follows that Rules Nos. 28 and 59 of Tariffs

Nos. 7-C and 28, respectively, fail to conform to the above-memtioned
requirement of clarity and definitenesé.

It is also well est:abis.shed]:hac ambiguous tarxiff pro-
visions are to be comstrued agai@st the utility and in favor of the
customer. Accordingly, we fur:her find and comclude that, with
reference to the services involved herein, rendered by defendant
prior to August 1, 1957, the applicable‘races and charges ﬁere those
designated by Item No. 948 of Tariff No. 7-C, viz.: the space remtal
rates pnamed in Item No. 27-F for storage and a flat rate of 28 cents
per 100 pdunds for handling in and out. Accessorial services not
included in said storage and handling rates were subject to the
accessorial charges providéd for said services in other items of
Tariff No. 7-C. |

We further find and conclude that, with reference to the
services involved herein, Eendered by defendant ¢n or after August 1,
1957, the applicable rates and charges were, and are, those designated.
by Item No. 875 of Tariff No. 28, viz.: 2 cents per cubic foot per
month for storage, and 3 cents per cubic foot for handling in and out.

Accessorial services mot inmcluded in said storage and handling:rates

were subject to the accessorial charges provided for said services

in other items ofyTariff‘Nb. 28.
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Allegations of Unreasonableness, Discrimination and Preference

Complainant alleges that if the Commission should find that
the rates and charges assessed by defendant for the storage, handling
and other seréices involved in this proceeding were those legally
applicable, said rates and charges were unjust, unreasonable, dis-
criminatory against complainant and preferemtial of other storexs of

property in defendant’s warehouse facilities, to the extemt that said

rates and charges exceed those alleged in the complaint herein to-be

legally applicable.

The evidence adduced by complainant fails to establish that
rates and charges higher than those accruing under che so-called
package basis of rates exceed maximum‘reasonable rates and chaxges.
On the contrary, evidence introduced by defendant tends to controvert
this allegation. For exsmple, it was shown thét a great deal of
labor and space are rxequired in the handliﬁg of complainant's acéount.
When carloads of furniture from complainant's plant are unloaded by
defendant at its warehouse it is found that the merchandise must be
extensively sorted before it can be placed in storage. This is |
because of the wide variety of packages and the many kinds and styles
of chrome furniture involved. Also becawse of the many diffexrent |
sizes and shapes of cartoms it is necessary to obtain the cubicai
measurement and weight of every item carried in complainant's stock.
The record discloses other factors which enbance the cost to defen-
dant of bandling and storing complainant’s mexchandise. We £find that
the allegation as to unjust and unreasona?le rates and charges has
not been proven,

In gupport of its allegations of preference and discrimina~
tion complainant asserts that other storage accounts in defendant's

warehouse under the same or similar circumstamces as those pertaining

-8~
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to complainant were not charged on a space and labor.basis, and that
by reason of such discriﬁinatory tariff application complainant has
been damaged. Probativeyeéidence, however, was not addgced to
establish these contentidns.‘
| Upon carefui cdﬁsideration of all the evidence of record

we f£ind thot charges collected by defendant from complainant for the
éervices here in issue rendered during the statutory period shoﬁld be
adjusted to the bases hercimbefore found aﬁplicable during the periods
(1) before August 1, 1957 and (2) on and after that date, réspectively,
making such refunds with interest at four percent to, and making |
such additional collections from, complainant as may be necessary to
this end. |

We further find that defendant should be required to make
such revision in the language employed in Rule No. 59 of the afore~
mentioned Tariff No. 28, as may be necessary to climinate the
existing ambiguities and indefinitemess of the xule, If the proposed
revised wording would result in increased charges authority therefor
should be socught by the £iling with this Commission of an application
undexr Section 454 of the Public Utilities Code.

The infirmities herein found to exist in the aforesald
Rule No. 59 as it relates to defendant's operations also obviously
obtain with respect to its application by all other public utility
warchousenen for whose account it is published in Tariff No. 28‘.-The
Secretary of the Commiésion'will be directéd to sexve a copy of tkis
decision on‘the publishing agent of said Tariff No. 28, for such
action a5 he deems proper in the premises.,

The exact smounts of reparation due to, and of undercharges
to be collected from, complainant are not of record. Defendantﬂsboula ‘
submit to complainant for verification am itemized statement of the

warchouse services rendered, the charges as collected, the charges as

-9~
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revised, and the amount, in each iIinstance, of overcharge or under-
charge. Upon the refund of overcharges, as xeparation, and the
collection of undexcharges, defemdant shall notify the Commission of
the smount thereof. -Should it mot be possible for complainant and
defendant to reach an agreement as to the amounts of the overcharges
and undercharges, the matter may be referred to the Commission for

further action and the entry of & supplemental oxder should such be.
necessary.

Based upon the findings and conclusions contained in the
foregoing opinionm,

IT IS ORDERED that Davies Warehouse Company be and it is
hereby ordered snd directed to refund to complainant, Chromecraft
Corporation, all storage, handling and accessorial charges collected
on the property involved herein in excess of those found aﬁplicable
in the preceding opinion, together with interest at four percent,
and in those instances where chargesvcollected were. less than those
resulting under the rates hereinabove found applicable, to make such
additional collection of charges from complainant as may be necessary
to reflect the applicable rates and chaxges. i

IT IS FURTHER ORDERED that Davies Warehouse Company be and
it is directed to revise, through its taxiff agent, the language of
Rule No. 59 of Californmia Warehouse Tariff Bureau Warehouse iariff
Ne. 28, Cal. P.U.C. No. 165 of Jack L. Dawson, Agemt, insofar as
salid Rule No. 59 relates to defendant's warehouse operetions, $O as
to remove the ambiguities and indefiniteness therein existing, said

revis;on to be made effective not later than sixty days after the
effective date of this order.
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The Secretary of the Commission is directed to cause a
certified copy of this decision to be served upom Jack L. Dawson,
Agent, California Warechouse Tariff Bureau, 461 Market Street,

San Francisco 5, Califormia.

The Secxretary of the Commission is further directed to

cause a cextified copy of this decision to be served upon defendant

in accordance with law and said decision shall become effective
twenty days after the date of such service.

Dated at San Franclscd, , Californis, this .30 /A4

aoy of sJbrsandt] , 195 7.




