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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Decision No.

Investigation on the Commission's

own motion into the operations, rates
and practices of SAVAGE TRANSPORTATION
COMPANY, INC., a corporation, and
UNITED STATES EXPRESS, a corporation.

Case No. 6064

o o N N N

Berol and Silver by Edward M. Berol and Bertram Silver;
Melvin D. Savage, Jr., and Charles Wallen, Jr., for
the respondent.

Fraoklin G. Campbell, Axt Lvon, and George B. Dill, for
the Coxmission staff.

CPINION

On February 25, 1958, the Commission issued an order insti-
tuting an investigation on its own motiom inte the operations, rates,
and practices of Savage Transportation Company, Inc., & corporation,
and United States Express, a ¢corporation.

Public hearings have been held at Los Angeles and San
Francisco at various times during the period from May 28, 1958, through
October 9, 1958. The matter was submitted on October 9, 1958.
Purnoses

The investigation was ordered for the purpose of determining:

1. Whether Savage Transportation Company, Inc., and United
States Express, or either of them, have violated Public Utilities
Code Sections 3664 and 3667, by charging, demanding, directing or
receiving a lesser compensation for the tranmsportation of property
than the applicable charges prescribed in Commission Minimum Rate
Tariff No. 2.

2. Wnethexr Savage Transpoxrtation Company, Ire., and Upited
States Express, or eithexr of them, have violated the Public Utilities

Code by failing to adhere to othexr provisioms and requirements of

Minimm Rate Tariff No. 2.
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3. Whether Savage Traosportation Company, Inc., and United
States Expr;ss, oxr either of them, have operated or are operating as
highway common carriexs between fixed termini, or over regular routes
between the City of Los Angeles and the City and County of San Frap-
¢isco and between the Cities of Los Angeles and Oakland, without
first having obtaimed a certificate of public coovenience and necessicy,
or being possessed of, or having acquired rights to so operate as
required by Section 1063 of the Public Utilities Code.

Findings and Conclusions

Based upon all of the evidence of record, the Commission

hereby makes the following findings avd conclusions:

| 1. Savage Transportation Company, Inc., is a corporation which
has been issued permits from this Commission to operate as a radial
highway common carxier, a highway contract carrier, and a city carrier.
This carrier was first issued its radial highway common carrier and
highway contract carrier permits iv December of 1935. In Jume of
1949, this carrier was issued a certificate of pﬁblic convenience and
necessity to operate as a highway common carrier of gemeral commod-
ities between San Francisco and Los Angeles. In April of 1955, this
carrier was issued a certificate of public convenience and vecessity
to operate as a highway common carrier of general commodities from
San Francisco to various other points within the state. In 1956,
this carrier was authorized to and did tramsfer its certificated
operating rights to avother carrier.

2. Duriné the four five-day periods February &, 1957, through
Februwary 8, 1957; March 25, 1957, through March 29, 1957; April 15,
1957, through April 19, 1957; and May 20, 1957, through May 24, 1957,
the respondent tramsported shipments of property for compensation
between the City and County of San Francisco and the City of Los
Angeles. During the first five-day period, at least 226 such shiﬁ-

ments were transported; during the second five-day period, art least
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236 such shipments were transported; duripg the third five-day period,
at least 222 such shipments wexe transported; and during the fourth
five-day pexriod, at least 265 such shipments were tramsported. Eighty-
ove different consignors and forty-two differxent consigoees paid the
freight charges for these shipments. The weight of these shipments
ranged from less thamn 100 pounds to im excess of 70,000 pounds. A
wide variety of commodities ranging from grocery items to furnaces
were transported on these shipments.

3. During the periods of time these shipments between San
Francisco and Los Angeles were transported, no more thav eleven of the
¢CODSigaors or comsignees paying the freight charges had writtem coo-
tracts (other thap the usual contract entered into between shipper
and common carrier) with respondent covering the transportation of
propexty between the points ip question. During this same period of
time, five of the comsignors or consignees paying the freight charges
had purported oral comtracts (other than the usual contract emtexed
into between the shipper and common carxier) with the respondént
covering the transportaticn of property between the points in question.
However, during this same period of time, at least eleven of the con-
siguors who paid the freight charges, and one of the consignees who
paid the freight charges, had peither written vor oral contracts
(other than the usual contract euntered into between shipper and
common carrier) with the xespondent covering the transportation of
property between the points in question. These cleven comsignors
are the Maclin Company, B. F. Goodrich Company, Sampsorn Chemical
and Sales Company, Smith Davis Company {(also the affiliated Plextonme
Corporation), the Ames Harris Neville Company, Cargill and Company,

the Gederal Cigar Company, The Califorxrmia Saw Works, Independent

Lithograph Company, R. H. Elliott Co., and Americap Cyapamid Compaxny.
The consigree was the D. Z. Collins Company. Two of the counsignors
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who peid the freight charges, The Bemis Brothers 3Bag Company and
American Smelting and Refining Company, had purported oral coptracts
with the respondent. However, under the terms of these purported
contracts, cither party to the contract could cancel it at any time.
For this rcasom, the Commissiom considers these contxacts illusory.
With respect to the balance of the comsignors ox consignees paying
the freight charges, it could not be determined from the evidence
whether or not they had purported oral contracts with the respoondent
for the transportation of property between the points in question.

4. The terms of the purported oral contracts, other thap those
involving Bemis Brothers Bag Company and the American Smelting and
Refining Company, between the consignors and consignees, hereinabove
referred to, and the respondent provided that the shipments are to be
handled at the minimm rates prescribed by the Commission; that the
shipper is to give all of its freight to the respoandent; that the

billing is to be performed through Transport Cleaxrings; that the

respondent will abide by the rules and regulaticns of the Commission;

that there is no guarantee of tomnage; that there is po cancellation
clzuse; and that the oral comtract could be cancelled by mutual con-
sent.

5. During the first of the five-day periods hereinabove men-
tioned in paragraph 2, respondent transported a fotal of 19 shipuments
between San Francisco and Los Angeles on four different days for
those consignors and comsignee (including Bemis Brotkhers Bag Company
and the Anerican Smeiting and Refining Company) paying the freight
charges, which 1t has becern found had neither written nor oral con-
tracts with the respondert., During the second five-day period,
respondent transported a total of 33 shipments between these two
cities for such comsigoors and comsiguee, with various of such sghip-
ments being transported om each of the five days included wizhin the

period. During the third five-day period, respondentltfansporced a
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total of 26 shipments between these two cities for such consigpors
and consignee, with various of such shipments being transported op
cach of the five days included within the period. During the fourth
five-day period, respoundent transported a total of 23 shipments be-
tween these two cities for such comsignors and comsignee, with various
of such shipments being transported on each of the five days included
within the period. During each of these fouxr five-day periods,_the
weight of these shipments varied from less than 200 pounds to in
excess of 8,000 pounds.

6. During the four five-day periods hereinabove menciéned in
paragraph 2, respondent transported shipments of property for compen-
sation between the City of Los Angeles and the City of Oakiand.
During the first five-day period, at least 22 such shipments wére
trapsported; during the second five-day period, at least 34 such
shipments were transported; duxing the third five-day perxiod, at
least 41 such shipments were transported; and during the fourth five-
day period, at least 39 such shipments were transported. Twenty-
seven different comnsigonors and four different consignees paid the
freight charges for these shipments. The weight of these shiﬁménts
varied from less than 100 pounds to in excess of 100,000 pounds and
a wide variety of commodities ramging from canned goods to chemicais
wexre transported.

7. During the period of time these shipments between Lés
Angeles and Ockland were transported, only ome of the comsignors and
none of the copsignees paying the freight charges had writtern con-
tracts (other than the usual contract entered into betwcen shipper
and commor carrier) with respondent covering the transporcatioh of
property between the points in question. During tnis same period of
time, five of the consignors had purported oral contracts (other than
the usual contract between shipper and common carrier) with the

respondent covering the transportation of property between the points
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in question. However, during this same period of time, at least
three of the consignors who paid the freight charges had neither
written noxr oral contracts (other than the usual contract between
shipper and common carxrier) with the respondent covering the trans-
portation of property between the points inm question. These three
consignoxs are B. F. Goodrich Company, Swmith Davis Company, and the
American Cyanamid Company. With respect to the balance of the con~
signors amnd consignees paying the freight charges, it could not be
determined £rom the evidense whether or not they had purported oral
contracts for the trarmsportatiop of property between the points in
question.

8. During the first of the fiwve-day periods, respondent trans-
poxted a total of mine shipments between Los Angeles and Oakland on
four different days for the comsignors which paid the freight charges,
which it has been found had neither writtenm nor oral contracts with
the respondent. During the seccond five-day period, respondent trans-
ported a total of four shipments between these two cities on three
different days for such consignors. During the third five-day period,
respondent transported a total of seven shipments between these two
cities on three different days for such comsignors. During the
fourth five-day period, respondent transported a total of nine ship~
ments between these two cities for such consignors, with various of
such shipments being transported on ecach of the five days included
within the period. During cach of these four five~day periods, the
weight of these shipments varied from less tham 20C pounds o in
excess of 1,000 pounds.

9. Respondent's president declared that respomdent was willing

to hold its service out to the general public op shipments weighing

in excess of 10,000 pounds between the San Francisco Terxitory and

the Los Angeles Territory if it was economically feasible. During
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the periods of time the shipments hereinabove referred to in para-
g:aphs 2 and 6, ard also subsequent to that time, the respondent has

engaged in the solicitation of business, including solicitation for

the tramsportation of shipments betwcen the Citfes of Los hngeles and

San Francisco and Los Angeles and Qakland. This solicitation has
ineluded solicitation of individuel shipments between Los Angeles

and San Francisco and Los Angeles and Oakland, and from the evidence
it appears that this solicitati§n'was not limited to shipments of
10,000 pounds or moxe. During thesé same periods of time, respondent
rreosported shipments for certain comsignors who paid the‘fréight‘
chaéges between San Francisce or Qakland, on the ome hand, ahd podiots
near but outside the City of Los Angeles, oo the other hand. These
consignors had neither written nor oral coutracts (other than the
usual contract between shipper and commor carxier) with the respondent
covering these shipments, The weight of these individual shipments
amounted to less than 10,000 pounds.

10. Some of the comsignors who paid the £freight charges but who
had zmeither written poxr oral contracts with the respondent and the
consignee who paid the freight chaxges but who had peither a written
BOr oxal contract with the respondent, hereinabove referred to, also
uscé'common carviers in addition to the respondent for the transpor~
tation of their shipments between San Franecisco and Los Avgeles and
Los Angeles and Oakland.

11. During the period QOctober 1, 1956, through. June 30, 1957,
the xespondent’'s gross operating revenue from the transportation of
property was $770,550.64. During the period October 1, 1955, through
June 30; 1956, respondent's gross operating revenue from the trans-

portation of property was $776,204.17.
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12. On December 31, 1957, the respoandenr's equipment coosisted
of 25 tractors, 3 £lat-bed or stake trucks, 5 lime-haul van trucks,

16 flat-bed or stake trailers, 24 van trailers, &4 refrigerated van

trailers, and 9 convertér gears and dollies. On December 31, 1956,

the respondent's equipnent comsisted of 31 tractors, 20 local pickup
and delivery trucks, 2 flat-bed oxr stake trucks, 21 flat-bed or stake
trailexs, 35 van trailers, and 10 converter gears or dollies. The
respondent has dock, terminal, and office facilities located in both
- San PFrancisco and Los Angeles. Dispatchers and dock help are employed
by the respondent in both San Francisco and Los Angeles.

13. During the period from Februaxry 1, 1957, through May 31,
1957, the respondent transported other shipments of property for com-
pensation for vaxisus shippers between various points iz Califormia.
Further facts concerning thesc shipments together with the Commission's
conclusion as to the applicable minimm charges for each shipment are
set forth in the following table:

Applicable

Fre.Bill
—=Date

Point of
Origin

Point of
Destination

Charge
Commodity Assessed

Miximm
Charge

2~ 4=57
2~25-57
2-28=57

3-13-57

3=-19-57
3-19=-57
3-22-57
3-26-57
4-10~57
L4~24=-57
5~22=57

14.

108 Angeles
Los Angeles
Berkeley

San Francis-
¢co
Sausalito
Sausalito
Los Angeles
Los Angeles
Los Angeles
Toxrrance
Los Angeles

Various
Oakland
Los Angeles

Los Angeles

Various
Long Beach
Various
Various
Santa Clara
Sacramento
Various

Various
Various

Alum.Paste

Paint

Wood Pallets

Liquox
Liquor
Boxes
Various

Pulpboard

Various
Various

$101.67

269.82
59.50

73.94
190.07
380.23
193.43
331.37
321.21

77.17

$114.68
339.67
65.80

12.2)

2l1.54
251.27
518.30
205.22
372.23
434.92

86.47

Prioxr to the time the shipments described in paragraph 13

took place, the respondent had been served with a copy of the

Commission's Minimum Rate Tariff No. 2 together with all corxrections

and supplements thereto which would affect the rating of the shipments

described in paragraph 13.

The respondent has also been served with
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a c0p§ of the Coumission's Distance Tabie No. 4.

15. Subsequent to the time of the shipments described in para-
graph 13 and subsequent to the time during which the Commission staff
commenced its investigation of these shipments, respondent sent bal-
ance due bills to the various shippers of these shipments. The dates
of the balance due bills and the additional amounts assessed,
with the dates of the original freight bills are set forth in the
following table:

Date of Original Date of Balance Additional
Freight Bill Due Bill Charges Assessed

2= 4~=57
2-25-57
2-28-57
3-13~57
3=19-57
3~19=57
3=-22-57
3=26-57
4=-10~57
4-24=57
5-22-57

7= 9-57
11-12-57
10- 7-57

5-17-57

6~ 6=57
10-18-57
12=-26-57
11-12-57
11-12=-57

6~-26~57 and 11-12-57

7= 9=57

$ 13.00
69.61
6.30
12.21
15.84
41.28
162.13
11.79
4.4l
109.15
9.30

The Commission staff did not direct or request the respondent to issue
these balance due bills.

16. The United States Express is a corporation which has been
issued permits £rom this Commission to operate as a radial highway
common carrier, a highway conmtract carrier, and as a city carrier.
Melvio D. Savage, Jr., owns all of the outstanding stock of the
United States Express Company and owns all but 5,000 of the out-
standing shares of stock of Savage Transportatiorn Cempany, Inc.

There are in excess of 40,000 shares of stock outstandingz of Savage

Transportation Company, Inc. The officers of United States Express
are President, Melvin D. Savage, Jr.; Vice President, John Jay Fexdor;
Secretary-Treasurer, Margaret Lucy. The officers of Savage Trans-
poxtation Company, Irc., are President, Melvin D. Savage, Jr.; Vice
President, Charles Wallen; Secretary-Treasurer, Joho Jay Fexdon.

The United States Express uses the same dock and office facilities
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as the Savage Tramsportation Company, Inc., but has po payroll because
it has no employeces. United States Express credits 90 per cent of its
manifest revenues to Savage Tramsportation Company, Inc., for adminis-
trative and other expenses. Certain of the van trailers owned by
Savage Tramsportation Company, Inc., contaived om their sides the

sign of United States Express. Savage Transportation Company, Inc.,
has sent out balance due bills op its own letterhead stationpery for

the collection of monies due the United States Express.

Statvus Violations

In order to ascertain whether the respondent was improperly
operating as a highway common carrier between the City of Los Angeles
and the City and Courty of Sam Francisco and between the City of Los
ingeles and the City of Oakland, it is first necessary to ascertain
vhether it was operating as & common carrier betweepn these points.
Based upon all of the cvidenmce of record in this matter, it is the
Commission's finding and conmclusion that the respondent, Savage
Transportation Company, Imc., has dedicated its propercy to sexve the
public as a common carrier between these points for shipments of any
size. Likewise, based upon all of the;evidence of zrecord, it is the
Commission's finding and conclusion that this respondent's operations
as a coumon carrier between San Francisco and Los Aogeles were between
fixed termini and over a regular route. With respect to the oper-
ation between Los Angeles and Qakland, it is the Commission’s finding
and conclusion that during a portion of the period of time covered by
the Commission's investigation, respondent'’s operation as a common
carrier between these points were between fixed termini and over a

regular route. It follows from this, therefore, that it is the

Commission's conclusion that during this period of time respondent

was operating as a highway commop carrier between Los Angeles and

San Francisco and between Los Angeles and Ozkland. Imasmuch 2s the




respoudent operated as a highway common carrxier between these points

during a period of time when it did mot bave a certificate of public

convenience and neccessity to so operate, it is the Commission's

conclusion and it finds that the respondent violated Section 1063 of
the Public Utilities Code. |

Rate Violations

It is clear from the facts hereinzvove found, with respect
to the shipments described in paragraph 13, that in its origimal
billing, respondent assessed tramsportation charges for these ship~
ments less than the z2pplicable minimum charges set forth in the
Commission's Minimm Rate Tariff No. 2. Four of these undercharges -
resulted from an improper consolidation of shipments, three resulted
from a failure to assess split pickup or split delivery charges, one
resulted from a2 failure to assess an off-rail charge, ome xresulted
because the shipment was rated f£rom an incorrect point of origin, one
resulted from the application of an incorrect rate, and one resulted
because no charge had been assessed for the shipment at all. The
total amount of the undercharges resulting from this original billing
was $493.90.

The facts hereinabove found show that the respondent sent
out balance cdue bills with respect to the shipments in questiorn after
the Commission staff began its investigatiorn of zespordent's records.
However, evep after the rendering of the balance due bills, $26.43 in
undercharges still remain.

Notwithstanding that the rebilling was performed by the
respondent, it 1s the Coumissiom's comclusion that respondent violated
Scetions 3664 and 3667 of the Public Utilities Code by assessing and
collecting a lesser charxge for the traunsportation of property than the

applicable minimum charges prescribed by the Commission.
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Alter Ego Situation

United States Express was also included as a respondent in
this matter for the purpose of ascertaining whether its relationship
vith Savage Traosportation Compeny, Inc., is such that 1fs corporate

entity should be disregarded with the result that it and the Savage

Transportation Company, Inc., be treated as one and the same entity
for the purposes of this investigation. The Commissioo staff did not
claim that United States Express had committed any violations mor did
the record show arny such violations. |

With respect to the question of disregarding the corporate
entity of United States Express, the Californmia Supreme Court decisions
have indicated that two requirements are needed for application of
the alter ego doctrine the first.of which is that there be such unity
of iutercest or ownership that the separate personalities of the
corporation and the sharcholder mo longer exist. The second require-
ment needed appears to vary depending upon the case fnvolved. This
Commission has irdicated im a prior decision that this second require-
ment is met when the recognition of the separate corporate £iction
would result in the evasion, circumvention, or frustration of regula-
tory law. Application of Direct Delivexry System, Decision No. 51619
in Application No. 35927, 54 CPUC 258. It appears to the Commission
from all of the evidence in this matter that the requirement of urity
of intexest and ownership among Melvin D. Savage, Jr., Savage
Transportation Company, Inc., and United States Express has been met
in this case. Howevexr, it is the Commission's conclusion that the
second requirement has not beew met at this time. For this reason,
the Commission is not going to disregard the separate corporate entity
of United States Express. United States Express is cautioned, however,
that any evasion, circumvention or frustration of regulatory law by
it resulting because of its close relatiomnship with Savage Trans-

porzation Cowpany, Inc., will cause the Commission £o recomsider its
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conclusion. In this regard, the operations of United States Expxess
will be closely scrutinized to ascertain whether Savage Transportation

Company, Imc., is using its relationship with United States Express to

circumvent the suspension of its operating rights. Such a course of

conduct would result in further action by this Commission. —
——
Penalty

The Commission has concluded that Savage Tramsportation
Company, Inc., has violated Sections 1063, 3664 and 3667 of the Public
Ucilities Code. After comsideration of all of the evidemce of record,
it is the Coumission's conclusiorn that the radial highway comxon
carrier permit and highway contract carxier permit of Savage Traps-
portation Company, Inc., be suspended for a period of two days.

Subsequent to the time when this matter was submitted, the
Commission has authorized Savage Transportation Compasy, Inc., to
acquire a certificate of public convenience and nécessicy o operate
as 2 highway common carrier betweep certain points. As a c¢condition
of that authority, that certificate was made subject to this decision.
It is the Commission's conclusion that this certificate should like-
wisc be suspended for a period of two days.

Savage Transportation Company, Inc., will also be ordered
to cease and desist from operating as a highway common carrier betyeen
any points wnless first authorized to so operate by this Commission.
Motions

During the course of the various hearings oo this matter,
several motious were made to strike certain cvidence from the record,
which motions wexe taken under submission. 7These motions are hereby

denied.




A public hearing baviog-been held in the above-eotitled
matter and the Commission being fully informed therein,
IT IS ORDERED:

1. That Savage Tramsportation Company, Inc., is hereby ordered
to cease and desist from operating as a highway common carrier between
any points within this State unless it has first obtained a certificate
of public copvenience and necessity from this Commission to so operate.

2. That the certificate of public converience and necessity to
operate as a highway common carrier, Radial Highway Commor Carrier
Permit No. 38652, and Highway Contract Carrier Permit No. 38653,
issued to Savage Transportation Company, Ivc., axe hereby sﬁspended
for two days starting acllz:Ol a.m. on the second Monday following
the effective date of this oxder.

3. That Savage Transportation Company, Inc., shall post at its
terminal and station facilities used for receiving property from the

public for tramsportation, not less than five days priox to the

begimning of the suspension period, a notice to the public stating

that its certificate of public convenience and necessity, radial
highway common carrier permit, and highway contract carrier permit have
been suspended by the Commission foxr a period of two days.

4. That Savage Trapsportation Company, Inc., shall examine its
records for the period from January 1, 1957, to the present time for
the purpose of ascertaiving if any additional wumdercharges have
cceurred other than those mentioned im this decision.

5. 7That within ninety days after the effective date of this
decision, Savage Transportation Company, Ivc., shall file with the
Commission a report setting forth all undercharges found pursuant to

the examination hereinabove required by paragraph 4.
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6. That Savage Tramsportation Company, Inc., is hereby directed

to take such action as may be necessary to collect the amounts of

undercharges set forth in the preceding opinion that zremain uncol-

lected, together with any additional undercharges found‘aféér the
examination requixed by paragraph 4 of this order, and to notify the
Coomission in writing upon the consummation of such collections.

7. That, in the evemt charges to be collected as éibvided in
paragraph 5 of this order, or any part thereof, remain uncollected
one hundred twenty days after the effective date of this oxder,
Savage Transportation Company, Inc., shall submit to the cdﬁmission,
on the first Monday of each month, a report of the underchaxges
remaining to be collected and specifying the action taken to collect
such charges and the result of such action until such chargés have
been collected ip full or wntil fuxrther order of this Comdssion.

8. Tbat Savage Transportation Company, Inc., is further ordered
and directed mot to use its relatiouship with United States Express
to éircuuvent the suspension of its operating rights.

The Secretary of the Commission is directed to cause per-
sonal service of this order to be made upon Savage Transportation
Company, Inc., and United States Express, and this order shall become
effective twenty days after the completion of such sexrvice upon

these respondents.

Dated at San Francisco , Califorpia, this

FZrd __ day of =y, , 1959.
= =
. <ggyf: '.'rq' :
- Ny PR

Comnlssioners




