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Decision No. =QarEA '

L

BEZFORE TEX PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the matter of the investigation and )
suspension by the Comeission on its own )
motion of reduced rates published in )
Pacific Southcoast Freight Bureau, g
Agent, Tariff No. 252-D, M. A. Nelsom,
TarifZ Publish Officexr, for the g
transportation of petroleum and
petroleun products £rom and to certain )
California points. 3

Case No. 6147

Charles W. Burkett, Jr., and Jobm MacDonald Smith, for
Southern Pacific Company, respondent.

Bertram S. Silver & Sdward M. Berol, for Westexrn Motor
Taz1ff Bureau, Inc.; Gerald H. Trautman, for
San Francisco Towboat Operators Association, Crowley
Launch & Tugboat Company, Bay Cities Transportation
Company, The Harboxr Tug & Barge Company, LeBoecuf
Dougkerty Construction Company, The River Lines, Inc.,
United Towing Company, J. C. Freese Company and
San Francisco Towing Company; C. 5. Simpson and
Raoul C. Vinciliome, for Inland Boatmen's Union of
the Pacitic, protestants.

Eugene L. Gartland, foxr Marine Enginecers Beneficial
Assoclation #9/, Inc.; E. C. EHurley and J. M. Connors,
for Tidewater Oil Company; A. D. Carleton and M. E.
Neuberger, for Standard 0il Company of California;

. Y. Bell, for A. E. Patton of Richfield 0il Coxpor-
ation; intexested parties.

By oxrder dated July 8, 1958, the Commission suspended uatil
November 13, 1958, reduced carload rates for the transportation of
refined pefroleum products in tank cars between San Francisco Bay area
refineries, on the one hand, and points on the lines of the Southern

1/
Pacific Company located north of Redding, on the other hand.” This

action was taken following receipt of protests from the Western Motor

Tariff Bureau, Inc., the Inland Boatmen's Union of the Pacific, and

1/ The suspension was extended to May 13, 1959 by order dated
November 3, 1958.




C. 6147 ds ®

from the San Francisco Towboat Operators Association and its members.
These protests alleged, among other things, that the proposed reduced
rates are unjust and unreasonable in violation of Sectionm 451 of the
Public Utilities Code, are below the costs of competing carriers or of
other means of transportation in violation of Sectiom 452 of the Code,
are unduly preferential and prejudicial in violation of Section 453 of
the Codé, and are otherwise unlawful within the meaning of Sections
728 and 731 of the Code.

| Public hearings were held before Examiner William E. Turpen
at San Francisco om October 1, 2, 3, 8 and 9, 1958. The filing of
concurrent briefs, due 20 days after receipt of the transcript, was

authorized. The mctter was submitted upon f£iling of the briefs on
November 28, 1958.

The gemeral freight traffic manager of the Southern Pacific
Company testified on behalf of his company as to the conmsiderations
that led to the publication of the reduced rates. He stated thaﬁ since
1930 Southern Pacific Company has experienced a marked decline in. the
maumber of tank cars of refined petroleum products shipped intrastate
over.its lines despite an enormous increase in consumption of petrol-
eum products in the State over the same period of time. Table I,below,
shows the mmbexr of tank cars moved and the revenue xeceived therefrom
by Southexrn Pacific Company for representative years, as given by the

witness:

TABLE I

REFINED PETROLEUM PRODUCTIS TRANSPORTED BY
SOUTHERN PACIFIC COMPRAKY

Cars Freight Revenue

35,000 $3,135,428
14,353 993,258
13,156 922,110
6,654 617,724
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The witness explained that the railroads came to the
conclusion that it would have to be in the longexr-haul traffic that
they could expect to be able to recover traffic. He said that they
felt in the shorter hauls the convenience of truck service and
relative cost levels between the two types of transportation presented
a disadvantage to the rail lines which could not be overcome. As a
result, accorcing to the witness, the railroads decided to try to
attract tomnage by reducing the rates applicable from the San Francisco
Bay area oil refineries to the more distant points in northern
California. Ee said that, following a study, it was determined to
publish rates on the level of those established as minimum rates for
comuon carriers by railroad by Decision No. 32608, in Cases Nos. 4246
" and 4434 (193%). The reduced rates were also published to apply at
‘certain intermediate points as maximum. The witmess stated that these
rates would provide a substamntial return over out-of-pocket costs.

The witness also saild that the reduction in rates would amount to
about omne cent per gallon of gasoline.

A transportation analyst of Southern Pacific’s Bureau of
Transpoxtation Research introduced in evidence a series of exhibits
developing the out-of-pocket costs of providing the sexvice.” Unit
costs were first developed for various factors, such as maintenance of
way and structures (not including depreciation), locomotive costs, both
on the basis of mileage and fuel usage, and similar items. Most of
these wmit costs were developed on a system~wide average basis, and in
many Instances involve allocations from total expenses. From these
it costs as a basis, gross-ton-mile costs for through freight trains
and local fxeight trains were developed for cach engine distriet. In
the development of the gross-tonm-mile costs, specific costs wexe
developed for the particular district invoilved, wherever such data

could be secured. The use of system averaze costs included a

4/ TOut-oL=pocket’ <Osts was derlmed Dy the witness as those cosSts
which vary with changes in the traffic handled.

-3-
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weighting so as to give effect to the particular conditions existing
in the district involved. Costs per carload were then developed by
adding the various costs per thousand gross ton miles for cach district
traversed from point of origin to destination, amd adding costs for
switching, terminal costs, and loss and damage. Waen divided by the
average weight of a tank caxr of refined petroleum products, the out-of-
pocket cost per 100 pounds was obtained.

A comparison of the present rates and reduced rates, along

with the costs developed by Southern Pacific, is shown in Table II:

TABLE 1X

PRESENT AND REDUCED RATES AND COSTS
(In Cents Per 100 Lbs.)

Present Reduced
Destination Rate Rate

Dumsmuir 41X 34

MeCloud 36
Macdoel gg

Moumt Shasta M»’g 35

Dorris
Weed 36
Montague 37
Yreka 37
Respondent also pointed out that the present interstate
rate to Medford, Oregon, is 41k cents per 100 pounds, and that a tank
car of gasoline destined from the Bay Area refineries to Medfoxd moves
along the same line of railroad through Montague (where the present
Tate is 51 cents) and a2 further distance of 67 miles. |
Counsel for protestant Western Motor Tariff Bureau, Inc.,
took issue with the railroad's cost study in that it did not include
provision for such items as overhead expense, ad valorem taxes, income
taxes, passengex deficits, less-than-carload deficits, fixed charges,
return on investment or dividends. It is clear, however, that the

items enumerated by protestant are not a necessary paxt of the out-of~

pocket costs, as used in a proceeding of this kind.

.
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Before discussing the evidence of the varioﬁs protestants,
it will be best to dispose of an issue raised at the initial hearing.
One of the protestants moved that the tariff filing hexe in issue be
revoked and that this case then be dismissed. The other protestants
joined in the motion. The grounds stated for this motiom are that
the reduced rates involved are lower than the minimum rates estab-
lished by the Commission and that, therefore, respondent should have
sought authority from the Commission prior to publication of the xates.
Protestant stated that respondent followed such procedure in 1953
when it f£iled Application No. 34857 in which authority was sought to
publish reduced rates (although higher than 13:k/xose involved in this
proceeding) between some of the same points.” Respondent states that
at the time Application No. 34857 was filed, it was under the mis-
apprehension that the minimm rates originally e.stablished in Decision
No. 32608 for railroad tramsportation had been amended by subsequent
decisions and that such authority was necessary. Upon subsequent
examination of the various decisions of the Commission, respondent
came to the conclusion that the ninimm rates prescribed for the
railroads in Decision No. 32608 are still in effect.

Decision No. 32608 established minimum rates applicable
to common carriers by railroad in one appendix and minimum rates
applicable to highway carriers iIn a separate appendix. Careful
examination of subsequent decisions amending Decision No. 32608 shows
that although the highway carxrier scale has been amended many times,
the railroad scale has not been changed. Therefore, the minimumn
rates set fZorth im Decision No. 32608 applicable to the railroads are
still in effect. Accoxdingly, as the reduced rates filed by the rail-
roads are not less than the minimm rates, the procedure followed was

proper. DProtestants' motion will be denied.

3/ Although hearings were neld in Application No. 34857, and the
tter submitted, a decision has not yet been issued.

~5=
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Protestants also xaised the point that the cost study
introduced by Southern Pacific im Application No, 34857 showe& costs
slightly higher per 100 pounds than shown in the cost study intro-
duced in this procecdi.'ng.4 Respondent argued that the two studies
were made independently and that many conditions have changed during
the five year interval between the two studies. Among the changed
conditions cited were the exclusive use of diesel power now compared
to steam power at that time, increases in the length of trains, and
an increcase in average weight in loading tank caxs. Even 1if we werxe
To accept the prioxr cost stﬁdy, the rates involved in this proceeding

; are considerably above the level of costs shown in the 1953 study.

The common carriexrs by water operating on San Francisco Bay
and its tributaries were some of the protestants in thisﬁproceedingJél
At the present time they barge some petroleum products from the dif-
ferent refineries to Sacramento and Colusa, from which points the
petroleum products are transported to other destinations, including
points involved in this proceeding. These protestants were fearful
that the reduced rail xates would result in a substantial loés of theix
business. They presented evidence to show that their costs of opera-
tion would prevent them from reducing theixr present rates. The recoxrd
does not show what proportion of the total petroleum products trans-
ported by the protestant common carriers by water is ultimately

destined to the texxitory that would be affected by rates here involved.

- 4/ The previous study, Exhibit No. & in Application No. 34857, was
incoxporated by reference in the record in this proceeding.

5/ This group of protestants included the following: San Francisco

=  Towboat Operators Association and its members, Crowley Launch and
Tugboat Co., Bay Cities Transportation Company, The Harbor Tug and
Barge Company, LeBoeuf Doughexrty Construction Cowpany, The River

Lines, Inc¢c., United Towing Co., J. C. Freesc Company and San
Francisco Towing Company.
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Representatives of the unions of the employees of the
barge lines also protested the reduced rates on the grounds that the
resultant loss of business to the barge lines would deprive many of

their members of work. Respondent moved that paxt of the testimony of
one 0f the two umion witnesses, where he stated that about 30 of the
total of 60 employees would be thrown out of work, be stricken from
the record as no foundation had been laid. As stated above, the
evidence does not show how much traffic would bBe lost to the varge
lines. The motion to strike will be granted.

Western Motor Tariff Bureau, Inc., represented highway
common carriers and petroleum irregular route caxriers operating im
the terxitory here involved. This protestamt contended that the high-
way carriers would be forced to meet the rail rates and consequently
would perform the tramsportation at a loss. Several carriers presented
operating resulc statements and studies showing hauls made into the
texritory imvolved. A careful study of the exhibits and testimony by
the highway carxier witnesses indicates, however, that only a very
minoxr péxt of their revenues are derived from the transportation of
refined petroleum products into the area hexe involved, even to off-
zail points.

A witness for this protestant introduced in evidence a
study he had made of average truck costs fox the transportation of
petrolewmn products between the points here involved. This study
showed that the cost of tank truck transportation as developed by the
witness was considerably higher than the reduced rail rates. The cost
and operating evidence was introduced by protestants in support of
their position that Sectionm 452 of the Public Utilities Code prohibits
a common carxrier from establishing a lower than a2 maximm reasonable
rate which is less than the charges of competing carriers or the cost

of tramsportation which might be incurred through other meams of

-7
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transportation, except upon such showing as is required by the
Commission and a finding by it that the rate is justified by trans-
portation conditions.

A taxriff expert testified for protestants that rates to
points located off-rail would also be affected, as a lower combina-
tion rate would then be available for the shipper to use. This
witness introduced exhibits comparing the reduced rates with refimed
petrolewm rates between other points of comparable distance, both
intrastate and intei:state. However, the witness did not show that
tra:'ispoitation and other conditions are the same for the comg;:isons
he made and for the rates here in question. This witness also com~
paréd the proposed rates to those of black oils. The record does not .
suppoxt his contention that the black oil rates should always be lower
than the rates for refined petroleum products. ,

Many other points were brought up by the various protest~
ants. It would wunduly lengthen this opinion to discuss them all in
detail. All such points have been comsidered and carefully weighed
in reaching our decision.

The first question to be settled is whether or not the
reduced rates here in issue are unreasonable. It has long been :
recognized that there is a zone of reasonableness within which common
carriexrs may exercise discretion in establishing their rates. The
lower limits of that zome are fixed, gemerally, by the point at which
the rates would fail to contribute revenmue above the out-of-pocket
cost of performing the service.” Table II, supra, shows that the
reduced rates are above the costs developed by the Southern Pacific
by a considerable margin. The question thus xesolves :i.tsevlf‘ into the
acceptability of the railroad's cost estimates.

4
It may well be that some adjustments in the estimated costs

night be justified. However, the Commission is of the opinion that

5/ See Investization of Reduccd Rates om Cement, 50 Cal. P.U.C. 662,
632 (1950).

-8~
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the magnitude of such adjustments would mot be sufficient to

change owr conclusion that the xcduced rates would still be above

the out-of-pocket costs of Cransporting pecroleunm by a comfortable
nargin, The Commission therefore finds and concludes that the rates
under investigation in this proceeding are above a minimum reasonable
level, and therefore are not unreasonable nor unjust.

The mext point at issue is the contention of protestants
that under Sectiom 452 of the Public Utilities Code, the reduced xail-
Toad rates are unlawful becauge they are below the cost of tramsporta-
tion by other means of transportation. That section of the Code
Permits the authorization of such rates if, after a showing, the
Commission finds that the rates are justified by transportation con-
ditions. The evidence is clear that the Southern Pacific Company has
lost grownd in the competition for this traffic. The evidence plainly
leads us to the conclusion that, undexr the rates in effect prior to
those involved in this proceeding, the railroads have been uneble to
compete on an equal basis with other forms of transportation. It is
also apparent that the reduced rail rates will provideJthe raiiroads
@ opporturity to halt the decline in traffic and probably increase
the amount of its petroleum shipments. As the reduced rates are
¢learly above the out-of-pocket costs, no burden will f£all on other
traffic. In fact, any increase in tomage will help contribute
towards the rail overhead burden. The public may benefit from the
lower cost of shipping gasoline.

In regard to assertion that the trucking costs are higher
than the reduced rail xates, we have said before:

"Although the statutory policy of this state is

clearly against the continuation of destructive
Tate cutting practices, it is plainly not intended
that this Commission should prevent the railroads

from accoxding the public the bemefit of reduced
rates when they bave shown that they can operate

-9-
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more economically than other carriers; that the
Commission should base rail rates upon truck
costs; or that it should fix minimum rates for
all carriers based upon the costs of the highest
cost ageney of tramsportation. Neither truck
nor xall carriers are entitled to have an
'umbrella' held over them if it appears that
theixr services do not £ill an essentlal public 5
need.” (Re Aleoholic Liquoxs, 43, CRC 25, 36) 1/

Shippers and receivers usually can use either rail orxr truck
sexvice. Trucks are often preferred because of convenience, speed of
transit, or other reasoms. When the truck and rail rates are the
same, these factors favor the trxuck., If the truck service is con-
sidered more desirable, the trucker may charge, and the shipper may
pay, & higher rate. The highway carriex is not required to charge
the same rates as the rallroad. We therefore find and conclude that
the reduced xall rates arxe justified by transgportation conditions.

It was the contention ¢of the barge lines that Section 727 of

2‘ . the Code prohibits the reduced rates proposed herein.8 Thié section
of the Code which was enacted in 1933 and amended in 1939, has never
been interpreted by the courts. There are no legislative materials
to assist the Commission in comstruing this statute. This section is

sul generis as water caxriers axe specifically excluded from the

provisions of Section 726, which is the gemeral policy declaration om
rate regulation by the Legislature.

i gge a%go Southern Paciric Co. v Railroad (ommission, 45 Cal. 24
103.
’ !

&/ Sectiom 727 provides:

"It is the policy of the State that the use of all waterways,
ports and harbors of this State shall be encouraged, and to
that end the commission is directed in the establishment of
rates for water carriers applying to business moving between
points within this State to fix those rates at such a dif-
ferential under the rates of competing land carriers that
the water carriers shall be able fairly to compete for such
business. In fixing the rates there snall be taken into
consideration quality and regularity of sexrvice and class
and speed of vessels. 'Competing land carxiers' includes
all land carriers as defined in this part, and includes a .
highway contract carrier and a radial highway common caxxier
&s defined in the Highway Carxiers' Act.”

=10~
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On its face, Section 727 is a clear mandate from the
Legislature that it is in the public interest that this Coumission
give rate-making preference to wateé carriers.

It was the position of xespondent that Section 727 was not
applicable in a proceeding involving the rates of a land caxrier and
did not apply to water carriage in conjunction with the land carriage
involved herein. |

This section gives the Commission specific directioms in

the "establishment of rates for water carriers.” Was it the Legisla-

ture's intent in using these woxrds to thus narrowly circumseribe the
authority of the Commission so that it would be powerless in a case
where it is alleged that if the proposed rates of another carfier are
allowed to go into effect, that water carriers will be umable fairly
to compete. A literal interpretation of the clause above quoted
would strongly suggest this, yet such an interpretation is completely
incompatible with the expressed intention of the Legislature. There-
fore, this Commission in carxying out the legislative mandate must
imply the power to prohibit a "land carrier" from reducing its ‘rates
where the water carrier would be unable to establish a rate differ-
ential which would permit it fairly to compete for the affected
$usiness. To do otherwise would be a clear disxegard of the intention .
of the legislature as expressed in Section 727.

In Section 727 the Legislature directed the Commission to
establish rates which would permit water carriers fairly to compete

for "business moving between points within this State.” What is the

significance of the Legislature's choice of this particular language.
If it is merely a statement of the Commission's jurisdiction, it would
be superfluous. Since it is an elementary rule of statutory construc-

tion that idle acts will not be ascxibed to the Legislatute, it

-1l-
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obviously has an independent significance. The significance is this:
the Legislature has not restricted the water carriexr's preference
only to the transportation of commodities originating or destined to
points on water. If the Legislature had intended this it could have
stated "business moving between on water points within this State."

This the Legislature did not do, because to do so would be to
deprive the water caxriers of much of the value of the preference
which the Legislature found to be in the public interest to give them.
1f it is xeasonable to conclude Fhat the Legislature intended that
water’caxriers be extended a preference on all of their business, it
necessaxily follows that the Legislature was aware that other
carriers would furnish ancillary services. Proprietary and for-hire
land common carrier sexrvices are an integral part of a complete watex
carriage transportation sexvice. It is ridiculous to suggest that
the Leglslature intended that water carriers be deprived of their
preference because mexchants bring thelr wares to the dock by truck
and use trucks or rails to pick the goods up at dockside.

It is the Commission's conclusion that Section 727 is
highly pextinent to the present proceeding. The critical questiom,
however, is have the water carriers presented facts which would
pernit the Commission to conclude that the reduced rates will
prohibit the water carriers from being able to' faixly coﬁpete for
the business? |

The record in this proceeding is utterly devoid of
probative evidence as to the economic impact of the proposed reduced
rates on the business of the water carxriers. Therefore, this Commis~

sion is umable to conclude that Sectiom 727 prohibits the reduced
rates proposed herein.
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Several of the protestants objected to the same rates
appljxng from Sacramento as from the refimeries. Respondent offered |
To reduce the xates applicable from Sacramento to the levels pre-
scribed in Decision No. 32608 if requested. Respondent will be
expected to make such reductions promptly upon request of any
shipper..

Upor careful comsideration of all of the facts and circum-
stances of record, we hereby find and comclude that the reduced rail
carload rates here involved are not unreasonable, discriminatory nor
in any other zespect unlawful, and that they are justified by

transportation conditions. OQur order of suspension will be vacated

and the investigzation discontinued.

Tl e St pems  guma

Based upon the evidence of record and upon the findings
and conclusions set forth in the preceding opinion,

IT IS ORDERED that the Order of Suspension in Case No. 6147,
dated July 3, 1953, as extended by Order dated November 3, 1958, be
and it is hereby vacated and set aside, and that Case No. 6147 bve

and it is hereby discontinued.

This order shall become effective twenty days after the
date hercof.

/F}ated at Sax. Franelsey » Califormia, this z«f f‘ 4{:
LAl 9 , 1959.
J
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