Decision No. 58899 ‘ @%ﬁﬂﬁﬂh@ﬁlﬁ' |

 BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application )

of THE PACIFIC TELEPHONE AND ;

TELEGRAPH COMPANY, a coxporation,

for authority to cancel immediately )

ics Tariff Schedule Cal. P. U. C. ;

No. 108-T and to withdraw from the

furnishing of private mobile ; Application No. 40934
communication service on 3 lease-

maintenance basis by Jamuary 24, 1961,

exXcept as to services that may be
provided to the United States |
Goverrment. o

Arthux T, George and Franmcis N. Marshall, for applicant.
Milford Springer and Robert M. Olsom, Jx., by Robert
M. Olson, Jr., for Southern Counties Gas Company of
Calirornia and Southern California Gas Company; Cross
and Brandt by Framces L. Cross, and Brobeck, Phleger
& Harrison by Robert N. Lowry, for Motorola Communica-
tions and Electronics, loc.; william L. Knecht, for
California Farm Bureau Federation, interested parties.

Mary Moran Pajalich and William W. Dunlop, for the
écmmission's statf,

OPINION

Applicant's Request

The Pacific Telephone and Telegraph Company filed the above-
entitled application on March 17, 1959 requesting am oxder of the
Commission authorizing it to: (1) cancel Tariff Schedule Cal. P. U. C.
No. 108-T immediately, and (2) withdraw from the furnishing of privéte
wobile communication systems om a lease-maintenance basis by
January 24, 1961, except as to services that may be provided to the
United States Government.

Public Hearing

After due notice, public hearing was held upon this applica-
tion before Examinexr Msnley W. Zdwards om April 27, 1959 'in

San Francisco. Applicant presented fourteen exhibits and testimony

by one witness in support of its request. Counsel for the Commission
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staff and for the interested parties cross-examined the witness for
the purpose of developing a full recoxrd to aid the Commission in
deciding this request. The matter was submitted for Commission
consideration at the close of the day's hearing and now 18 ready for
decision.

Applicant's Position

Applicant refers to the fact that it is now servinz private
mobile telephone sexrvice under Schedule No. 108-T; that by Decision
No. 54438 (Case No. 5754, dated Jamuary 29, 1957) this Commission
held that private mobile communication systems and service as rendered
under Schedule No. 108-T constituted a telephone line and public
telephone service; that the California Supreme Courtl/affirmed the
Commission's decision; that the customer under Schedule No. 108-T has
the full responsibility for obtaining the necessary authorizations
from the Federal Commumnications Commission for the operation of the
system; however, the Federal Commmications Commission has not licensed
any new customers seeking to obtain facilities from applicant under
the tariff; and, that it is not fair to its present customefs to hold
out hope of a continuing service in the future which, under‘the consent
decree,gzwill apparently not be available after January 24, 1961,
excepi‘as to services that may be provided to the United States |
Government. | | ‘
JE—
Parenthetically, we here point out that the decision of |
the Supreme Court of Californmia, which affirmed Decision No. 54438 V’/

17 Decision 1ssued June 27, 1958 in Commercial Communications V.
Public Utilities Commissiom, 327 P. 2d 513, 50 Cal. 2d 512 (rebeaxr-
ing denied Juiy 23, 1958).

2/ Section V of the Final Judgment entered by the United States
District Couxt for the District of New Jersey omn January 24, 1956
in United States of America v. Western Electric Company, Inc., et
al., forxrbids tiae Awmerican Telephbone and Telegrapa Company and its

sidiaries, including applicant, from engaging in any business
other than the furnishing of common carrier communications sexrvices.
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rendered by this Commission in Case No. 5754 under date of January 29,/

1957, was denied review by the Supreme Couxrt of the United States. ‘
Applicant is of the opinion that Section V of the Final

Judgment permits it to engage in common carrier commmications services;

which include private mobile communications services on & leasge~

naintenance basis where regulated by this Commission; however, it

states that the Justice Department of the United States of America

has taken the position that the consent decree prohibits the American

Company and its subsidiaries from engaging in the lease-maintenance

of private wobile communications systems after Jamuary 24, 1961 even

though charges for such service are subject to public regulation.

Applicant also refers to the fact that Assistant Attorney Gemeral

Hansen advised the Federal Communications Commission in a letter
opinion dated October 14, L958, in substance, that applicant remained
subject to the prohibition of Section V of the Final Jﬁdgment notwith-
standing its Tariff 108-T which was upheld by the Califoxnia Supreme
Court, and that it could ndt furnish the service contemplated by that
tariff to persons who were mot lessees of such systems on March 11,
1956 and, in any event, not after January 24, 1961.

Federal Communications Commission Licenses

Applicant states that when it filed Schedule No. 108-T on
March 30, 1956, it had 133 contract customers; that as of December 31,
1958 this number had been reduced to 118; that since the filing of
the tariff it has not executed any new contracts with new customers
other than the United States Govermment, nox has it provided any
facilities to new customers under the tariff; that the Federal
Communications Commission announced in a rule-making proceeding
(Docket No. 12722, Decembex 30, 1958) that it will not license ahy
applicant who was not a lessee of a private mobile system from the
American Company, or ome of‘its subsidiaries, on or before Maxch 9,

1956; that the Federal Communications Commigsion made no exceptions
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for lease~-maintenance arrangements where the charges are subject to
public regulation, as in the épplicant's service furnished in
California, although it did request comments on the effect of the
Final Judgment in such cases. Applicant represents that the pendency
of this proceeding with its effects upon the licensing practices of
the Federal Communications Coﬁmission makes it cleax that there will
be no licenses granted to any persoms seeking to obtain service from
applicaht in the immediate future.

Applicant's Proposal

In ofder to aid applicant in resolving this matter at the
earliest practical date and to give its customers ample warning
notice and sufficient time to hake satisfactory arrangements to meet
their private mobile communicétions needs, applicant proposes to
cancel Schedule No. 108-T but to continue to furnish this sexvice
to its customers who may desire it, svbject to discontinuance mnot
later than January 24, 1961, except as to services which may be
provided to the United States Govermment; to offer to sell equipment
and facilities presently used to furnish private mobile communications
sexvice; to give first opportunity to purchase to existing customers; |
to submit to this Commission for its épproval such sales of operating
property as are negotiated; and as to such equipment and facilities
that are not sold in'place, to be removed ox retired or used wherever
possible in applicant's public mobile commmunication service offering.
Applicant's Exhibit No. 12 shows that it expects to have
190 private mobile stations remaining in service on Janmuary 24, 1961 3
if this application is granted; that it is estimated the number of

public mobile stations iﬁ service at the end of 1959 will be 2,700,
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at the end of 1960 the mumber will be 3,490, and at the end of 1961,
4,000; that it presently has 46 mobile service centers; and that if

this application is granted, three of the mobile sexrvice centers will

be discontinued.

Commission Staff Position

Counsel for the staff took the position that the applicant
has not sustadined the burden of proof, and, that the appliéation
should be denied because (1) the usual criteria for abandoning a
public utility service are lacking here; (2) that public need for
the service iS‘increasing;v(3) the apélicant has not showm it is
losing money in performing the service; (4) that since the United
States Supreme Court has not seen fit to set aside this Commission's
decision, there have not been adequate tests under the latest condi-
tions to show that the Federal Commmications Commission will not
issue any license to mobile serxvices in Califormia which are-cléssed
as public utility sérvice; (5) that the tariff does not have to be
- cancelled before the applicant can negotiate with its customers;

(6) that the consent decree does not include within its texms comﬁon

carrier communications sexvice; (7) that no court has found that

' service under Schedule No. 108-T is not a common carrier coﬁmunications
sexvice; (8) that this is intrastate service not subject to Federal

laws; and (9) if in the future the Federal Communications Commission

should refuse to grant an application to either an existing or pro-

spective customer of applicant under Schedule Nb. 108-T, then the time

would be right for filing of an application such as this onme. ;

Counsel for the applicant had no qusrrel with the staff’s
contentions regarding the meaning of the consent decree, stating that

they read it alike, but that the only difficulty is that the Justice
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Department apparently reads it differently and that the applicant
cannot seem to do anything about it; that this is an unusual case
and these circumstances have forced the applicant into a situstion
much against its will and much against its belief as to the best
interests of California customers and that it cammot hold out this
service to the customers with any hope that the sexvice would ever i
be provided because, as a practical matter, where the prospective
customer files with the Federal Communications Commission, he will
not receive a licemse. |

Findings and Conclusions

After considering the evidence of recoxrd, it appears to
the Commission that to permit applicant now to withdraw its intra-
state tariff, Schedule No. 108-T, would nmot be in the public interest
wmtil applicant can show conclusively that the Federal Commumications

Commission will not grant or remew licenses to Califormia customers

applying for service thereunder or until applicant can show that

the exception contained in the consent decree to common carrier
service does not exempt Csliformia intrastate private mobile sexvice
under Schedule No. 108-T. Furthermore, such service to the Federal
Govermment 1s exempted by the counsent decxee and such service could
carry on under Schedule No. 108-T after January 24,.1961. |

The rules thus far promulgated by the Federal Commmnications
Commission on granting licemses to customers served by the American
Company and its subsidiaries,é/adopted on March 25, 1959, state:
"Pending final action in Docket No. 12722, the texrms of this section
are not intended to emcompass, in a negative or affirmative manner,

applications involving telephone company lease-maintenance'arrangements

3/ See Exhibit No. 7 herein, Note Z, of the Appendix.
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which have been found or may be found, by any Jurisdiction, to be
'the ftrnishing of common carrier commumications services' and/or |
if the charges therefor arc or may become 'subject to public regula~ r

tion'."

? Most of this service now is being rendered under contracts
»

with termination dates of January 24, 1961. No service can be

. provided under the tariff after January 24, 1961 unless the Federal
: Coumunications Commission renmews the licenses or grants new ones.
‘ The customers now receiving service under Schedule No. 108~T_arg all
aware of this termination date and it is difficult to see how the
mere withdrawal of the schedulg at this time would assist the
applicant in solving its problem. The City of Antioch desires that
the sexvice be continued under the tariff scheduie.- |
The Commission finds and comcludes as follows:
1. That there is an inereasing need for private mobile

telephone service as performed by applicant.

2. That applicant has not shown that private'mdbile telephone
sexvice is being rendered at a loss.

e 3. That applicant is physically able to perform its dedicated
, service.

4. That in'the Commission's opinion applicant legally is
able to perform the service in question ﬁnder the terms of the
consentldecree and under the rulings of the Federal Communications

Commission.

5. That a premature abandomment of this service might result

in an ecomomic loss and burden om applicant's other types of service

é
and customers. {
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6. That applicant has failed to sustain its burden of proving
that public convenience and necessity do not require, between now

and January 24, 1961, the common carrier services as provided by
Schedule No. 108-T.

In order to give the private mobile customers mow receiving
service under the tariff schedule the same opportunity and length of
service as those being served under special contracts, we will
require that the applicant keep Schedule No. 108-T in force for
non-Federal customexrs only, until January 24, 1961. By that time
experience may show that iicenses ¢an be remewed, that this public
utility sexvice is not prevebted by the comsent dec:ee, and that the

applicant can permanently maintain 2 Schedule No. L08-T.

The Pacific Telephone and Telegraph Company having applied

to this Commission for authority to cancel and withdraw Schedule
No. 108-T, public hearing having been held, the matter having been
submitted and the Commission being of the opinion that cancellation
at this time and the withdrawal from offering of private mobile
commmication service by applicant prior to January_za, 1961 are
not in the public interest; therefore,
IT IS ORDERED ‘that:

L. Tke request of The facific Telephone and Telegraph Company
to cancel and withdraw Schedule No. 108-T prior to Januaxy 24, 1961
is denied.

2. In the event that applicant does not desire to continue
Schedule No. 103-T after Jamwary 24, 1961, it shall file a supple-

mental application herein, approximately sixty days prior to
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January 24, 1961, showing reasons why the schedule should not be'
continued after Januaxy 24, 1961 for non-United States Government

as well as for United States Govermment service.

The effective date of this oxder shall be twenty days
after the date hereof.

Dated st San Fn@nmo > Califoi-nia, this oZﬁ72,—4
day of Orone ., 195.
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