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Investigation on the Commission's

own motion into the operationms,

rates and practices of ALBERT S. Case No. 6196
FITIZ-GERALD, dba FITZ-GERALD BROS.

Goxdon, Kmapp, Gill & Hibbert, by Warren N. Grossman,
for the respondent. v//’
Karl K. Roos, for the Commigsion staff.
e ———

OPINION

On October 28, 1958, the Commission issued an ordexr
instituting an investigation on its own motion imto the operations,
rates and practices of Albert $. Fitz-Gerald, doing businessvas
Fitz-Gerald Bros.

Public hearings were held in this matter on Jume 16, 1959
and on July 22 and 23, 1959, in Los Angeles, before Examiner
William L. Cole. The mattex was submitted on July 23, 1959, subject
to the £iling of late flled exnilbits and briefs. These late filed
exhibits and briefs have pow been filed and the matter is ready for
decision.

" Order of Investigation

The orxrder inmstituting investigation was issued for the
purpose of determining:
1. UWhether between November 1, 1957 and Maxrch 31, 1958, the
respondent has charged, demanded, collected or received compensation
for the tramsportation of property or for any serxvice in commection

therewith, In a’'lesser amount than the minimm wates and charges

prescribed by the Commission relative to certain specified shipments.
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2. VWhether between such dates the respondent has issued
shipping documents which did not show the description of the ship-
ment in terms of the Western Classification or Exception Sheet orx
as otherwise legally prescribed by law and the regulétions of this
Commission.

3. Vhether between such dates the respondent issued shipping
documents which did not show the rate or charge assessed, contrary:
to the provisions of law and the xegulations of this Commission.

4. Whether during the month of November 1957 the respondent
operated any trucks for the tranmsportation of property for compen-
sation on any public highway within the State of California as a
common carrier between fixed termini, as follows, to wit:

Between the Los Angeles Territory and Camp Cooke

Santa Barbara County;

Between the Los Angeles Territory and Oxmard;
Between the Los Angeles Texritory amd Santa Barbars;
Between the Los Angeles Territory and Ventura;

oxr over a regular route, without first having obtained from the

Commission a certificate declaring that public convenience and
necessity require such operation.

5. Whethexr the respondent has violated amy other provision
of law or the regulations of this Commission, including but limited
to quoting or assessing rates or accessorial charges based upon a
unit of measurcment different from that prescribed by law and the
regulations of this Commission, and the keeping of accounts, records
or memoranda other than those prescribed by law and the regulations
of this Commission.

Findings and Conclusions

Bassd upon all of the evidence of record, the Commission
hereby makes the following findings and conclusions:

1. Albert S. Fitz-Gerald was issued Highway Contract Carxrier
Pexmit No. 19-37737 and Radial Highway Common Carrier Permit No.
19-37736 on July 28, 1949 which permits were in effeci at the time
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of the hearing in this matter.

2. The respondent was issued a certificate of public conven-
ience and necessity to operate as a highway common carrier by this
Commission in Decision No. 53640 in Application No. 36432. This
certificate suthorized the respondent to tramsport, as a highway
common carrier, various specific commodities between the Los Angeles
Drayage Axeas 335 defined im the Commission's Minimum Rate Tariff
No. 5, on the one hand, and Santa Maria and Betteravia, om the other
hand; certain other specific commodities between the defimed Lés
Angeles Drayage Ares and iong Beach, on the one hand, and Santa
Maria, on the other hand; and sugar between Betrteravia, ow the onme
hand and the defined Los Angeles Drayage Area and San Jose, on the
other hand. This cextificate specifically prdvides that the
sauthority does not include the right to remder service to, from ox

between intermediate points.

3. That the respondent has beer served with all applicable

Commission Minimum Rate Tariffs and Distance Tables and supplements

thereto.

4. That in the months of November 1957, January 1958, and
Maxrch 1958, the respondent transported various shipments of concen-
trated lemonade in cans, not refrigerated; that the point of origin
for these shipments was Ventura, Califormia, and the poiné of
destination was either La Habra, California, or Anaheim, California;
that for many of these shipuents the respondent assessed and collected
a charge based upon a flat rate of $80.80 per shipment; and that
further facts concerning these shipments togethér with the Commis~
sion's conclusion as to the applicable minimum charge therefor axe

set forth in the following table:
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Freight
Bill
No.

Date of

Shipment

Point of
Destina-
tion

Weight
in
Pounds

Charge
Assessed

Appli-
cable
Mipimum
Charge

Amount
of

Undax~

cnarge

SM 18633
SM 17753
SM 17754
SM 17784
SM 18864
SM 18911
SM 18910
SM 18306
16719
16724
16728
16744

11-29-57
1-20-58
1-21-58

1-22-58

1-23-58
1-28-58
1-29-58
1-30-58
3~-15-58
3~18-58
3-20-58
3-28-58

La Habra
Anaheinm
Anaheim
Anaheim
Anaheim
Angheim
Anaheim
Anaheim
La Habra
La Habra
Anahein
Anaheim

41, 664
41,664
41,664
41, 664
38,864
41,664
41, 664
41,664
41, 664
41,664
41,664
41,664

$80.80
80.80
80.80
80.80
80.80
80.80
80.80
80.80
93.61
93.61
98.08
98.08

$129.16
133.32
133.32
133.32
124.36
133.32
133.32
133.32
129.16

129.16

133.32
133.32

- $48.36

52.52
52.52
52.52
43.56
52.52
52.52
52.52
35.55
35.55
35.24
35.24

S. That with respecet to the shipments refexred to in paragraph

4, the only description of the commodity tramsported which the respond-

ent placed on his respective freight bills was ode;or more of the

following, to wit:
Pine Gold Regular
Bel Air Lemonade
Bel Air Pink Lemonade
Dercaguth Lemonsde
Ideal Lemonade.

6. That commencing in the latter paxt of 1957, the respondent
first started hauling lemomade; that he thought this commodity was
exeupt from the Commission's minimum rates as béing a non-completed
product; that, when he learned it was not an exempt commodity, he
assessed a raté based upon the Commission's Minimum Rate Tariéf No. 2,
which, however, was am incorrect rate; that upon learning that he was
still assessing an incorrect rate for this transportation, he wrote to
the Commission in May of 1958 foxr the correct rate; that he has been
assessing the correct rate since learning what it is; that in May of
1958, the respondent rebilled and collected the undercharges of many
but, through oversight, mot all of the lemonade shipments transp&rted
by him; that the balance of the lemonade shipments were rebilled on
December 17, 1958, and the undexrcharges collected; and that the ship-
nents hereinabove referred to Iin paragraph 4 were in the group of
shipments rebilled on December 17, 1958.

YA
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7. That Iin addition to the lemonade shipments referred to in
the previous paragraphs, the respondent, during the two periods
Novembexr 4 through 8, 1957 and November 18 through 22, 1957, trans-
ported various other shipﬁcnts between the City of Los‘Ange;es, on
the one hand, and Camp Cooke, Oxnard, Santa Barbara, and Venturz, on
the other hand.

8. That the businesses which engaged the respondent toO trans-
port the shipments referred to in paragraph 7 between the City of
Los Angeles and Camp Cooke are: Pacific Electric and Mechanical Co.,
Inc.; Dura Steel Products; Ameco Electric; Fischback & Moore, Inc.;
Geperal Electric Company; Graybar Electric Company; Phelps—Dodgcl
Copper Products; Paul Hardeman, Inc.; Eric Lundeen & Klass Bros., Inc.
Wells Industries Corp.; and Vinmell Company, Inc. The respondent
transported shipments between the City of Los Angeles and Camp Cooke
for these firms on each of the five days during the period Novémber 4
through 8, 1957, and on each of the five days during the peried
November 18 through 22, 1957. The commodities transported om these
shipments wexe: switch boxes and plates; steel fiteings, flasbings,
parts, and bolts; structural steel; light fixtures; motor controls;
electric boxes and switches; mineral wool; adhesives wire and conduit;
electrical sockets; iron and steel inserts; rubber goods; ladders;
paints and paint thisners; acoustical signal devices; and forms. The
weight of these shipments ranged from ome pound to in excess of 43,000
pounds.

9. That the business firms which engaged the respondent to
tronsport the shipments referred to im paragraph 7 between the City
of Los Angeles and Oxmard are: Academy Jr. Products Company; Aggeler

& Musser Seed Company; Ferry Morse Seed Co.; Kelly-Springfield Tire

Company; R. N. Nason & Co.; Paramount Paint & Lacquer Company; Signal
0il Company and Crandall & Soms. The respondent tramsported shipments
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between the City of Los Angeles and Oxnard for these f£irms on each
of the five days during the period Noveumber 4 through 8, 1957 and on
each of the five days during the period November 18ﬂthfough-22, 1957..
The commoditics transported om these shipments were: toy onés,
poultry feed, seed, tires and tubes, paint and paint thinper, and
lacquer thinner. The weight of these shipments ranged frow under 30
pounds to in excess of 3,000 pounds.

10. That the business firms which engaged the respondent to
transport the shipments referred to in baragraph 7 between the
City of Los Angeles and Santa Barbara are: Aggeler & Musser Séed Co.;
R. N. Nason & Co.; Paramount Paint & Lacquer Co.; Solo Cup Company;
Utili;y Fan Corp.-Utility Appliamce Corp.; and Olywpic Paint & Varnish
Co. The respondent tramsported shipments for these firms on four
of the five days during the period November & through 8, 1957 and on
each of the five days during the period November 18 through 22, 1957.
The commodities txsmsported on these shipments were: seed, sprayers,
insecticides, poultxy feed, tools, paint, tape thioner, paper cups,
and house furnaces. The weight of these shipments varied from
20 pounds to over 1200 pounds.

11. 7That the business firms which engaged the-respondent.to
transport the shipments referred to in paragraph 7 between the City
of Los Angeles and Ventura are: Distributor Supply Company; Kelly-
Springfield Tire Co.; R. N. Nason & Co.; Olympic Paint & Varmish

Company; Royal Metal Memufacturing Company; Solo Cup Company and

U. S. Royal Rubber Company. The respondent tramsported shipuents
for these firms on three of the five days during the pexiod November
4 through 8, 1957 and os four of the five days during the period
November 18 through 22, 1957. The commodities txansported on these
shipments were: auto parts, tires, hardware, lacquer thinner, paint;

chairs, and paper cups. The weight of these shipments varied from
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less than 50 pounds to in excess of 900 pounds.

12. The respondent claimed at the heaxing that atiche time of
the shipwents referred to im paragraph 7, he had oral contracts with
all of the shippérs referred to in paragraphs 8, 9, 10 and 11, except
the shipper Academy Jr. Products, with which he claimed no comtract
at all. Under their terms, there was no specified period of time
during whick these alleged oral comtracts were to run. Under the
terms of these alleged contracts, the shipper was under no obligationm
to give all his freight origimating at any specific place to the
respondent; he was not obligated to give any daily, weekly or monthly
anounts of tommage to the respondent; and the shipper was under no
obligation to give the respondent any guaranteed compensation. Under
the terms of the alleged contracts, the carrier was not obligated to
furnish any specific type of equipment and he was not obligaﬁed te
perform any specific type of service. At the time the shipments
referred to in paragraph 7 took place, it was the respoﬁdent's
understanding that, under the terms of the alleged contracts, there
was nothing binding on either party to c&e contract. The freight
to be hauled under these alleged contracts was to be in less than
truckload lots.

13. Subsequent to the issuance of this order of investigatiom,
the respondent had prepared by his attormey written documents pur-
porting to be wrictén contracts which certain but not all of the
shippers referred to in paragraphs 8, 9, 10 and 1l signed. Thkese
documents each recite that an orxal contract had theretofore existed
between the respondent and the respective shipper which created the
relationship of highway contract carrier and shipper and that "the

parxties desire to memorialize their comtractual relationship through

written contracts'.
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14. The xespondent has obtained his new customers, both with
respect to his certificated and permitted operatioms, through a com-
bination of solicitation and recommendations by customers. Ia 1957,
the respondent advertised in the classified section of the Los Angeles
Telephoﬁe Directory. This advertisement did not make any reference
to the wvarious types of operating authority then held by the respond-
ent. The respondent also advertises with desk calendars and pens.

The respondent also has a point list showing the various points he
ordinarily serves. These include points covered undexr his certificate
of public convenience and necessity and other points. This point list
does not, however, contain any indication that some of ﬁhe points set
forth thereon were served under ome type authority and other points
under another type of authority.

15. At the time of the hearing in this matter, the respondent
had three terminals located in Santa Maria, Oxnard, and Los Aﬁgeles.
He had at that time about 45 employees and about 106 pieces of
equipment.

Rate Violations

Based upon the foregoing f£indings and conclusions and all
of the evidence of record, it is the Commission's opinion amd it so
finds and concludes that with respect to the shipments hereinabove
referred to in paragraph 4, the respondent violated Sections 3664
and 3667 of the Public Utilities Code by charging and collecting
compensation for the transportatiom of property or for amy service in
connection therewith, in a lesser amount than the nminimum rates and
charges prescribed by law and the regulations of this Commission.
The Commission fuxther finds and concludes with respect to the ship~
wents referred to In paragraph 4 that the respondent violated Item
255-C 1 (e) of the Commission's Minimum Rate Tariff No. 2 by issuing

shipping documents which did not show the descriptionm of the related
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shipments in terms of the Western Classification or Excepcioﬁ Sheet

or as otherwise legally prescribed by law and the regulatioms of the

Coumission.

Status Violations

Based upon the foregoing findings and conclusions and all
of the evidence of recoxd, it is the Commission's opiﬁion.and it so
further finds and concludes:

1. That the respondent has dedicated his property to the public
and bas held himself out to the public as a highway common carxier
between the City of Los Angeles, on the ome hand, and Camp Cooke,
the City of Oxnard, the City of Santa Barbara, and the City of
Ventura, on the other hand.

2. That the respondent transported, as a highway common carrier,
the shipments hereinabove referred to in paragraph 7 for the shippers
hereinabove referred to in paragraphs 8, 9, 10 and 11.

3. That during the period Novewber 4 through 8, 1957, the
respondent operated as a highway common carrier between f£ixed termini
with respect to shipments txamsported by him between the City of
Los Angeles and Camp Cooke and between the City of Los Angeles and
the City of Oxmard and that during this period, the respondent
operated as a highway common carrier between these two sets of termini.

4. That during the period November 18 through 22, 1957, the
respondent operated as a highwoy common carrier between fixed termini
with respect to shipments transported by him between the City of
Los Angeles amd Camp Cooke, the City of Los Angeles and the City of
Oxnard, end the City of Los Angeles and the City of Santa Barbaxra and -
that during this period, the respondent operated as a highway common

carrier between these three sets of termini.
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5. That the respondent has never obtained a certificate of

public convenilence and necessity to operate as a highway common
carricer between the City of Los Angeles, on the one hand, and Camp
Cooke, the City of Oxnard, or the City of Santa Barbara, on the
other hand.

6. That the respondent violated Section 1063 of the Public
Utilities Code by operating as a highway common carricr between the
City of Los Angeles, on: the ome hand, and Camp Cooke, the City of
Oxnard, and the City of Santa Barbara, on the other hand, without
first having obtained from the Commission a certlificate declaring
that public convenience and necessity require such operation.

The order of investigation in this matter, in referring to
the status violations, spoke of the Los Angeles Territory rather than
the City of:Los Angeles. At the hearing, the staff stated that this
territory consisted of an area encompassing the City of Los Angeles
and other cities and also certain unincorporated territory located
within the County of Los Angeles. Tbis area was used by the staff
because the respondent in an application filed August 25, 1958,
requested the Commission to issue him a highway common carxier
certificate of public convenience aﬁd necessity to operate from
points located within this area, on the one hand, and S;nta Maria,
on the other hand, and intermediate points. The Commission staff
introduced into the record at the hearing evidence of shipmentb‘
transported by the xrespondent £from various different points located
in this area. It is the Commission's opinion, however, that this
"territory" does mot comstitute 2 single terminus in determining
whether or not the respondent is operating between fixed termiﬁj.

It is the Commission's opinion that the City of los Angeles.doeg

constitute such a terminus, however. For this reason, only those
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shipments having origin or destination in the City of Los Angeles
were considered in determining whether the respondent was illegally
operating as 2 highway common carrier.
Rulings

At the time of the hearing, the staff requested that the
Comnission tske officlal motice of the emtire record made in the
matter of the respondent's application for a certificate which is
Application No. 40379. An objection was made to imcorporating,
through official notice, the entire record of the proceeding in that
application; though no objection was made to the Commission taking
official notice of the application itself. The ruling om this
objection was taken under submission at the time and the objection
is hereby sustained.

Likewise, at the time of the bearing, a motion was made to
amepd Exhibits 15 ond 17. This motion was taken woder submission

at that time. The motion is hereby denied.

Penalty ‘ l

In view of the violations hereinabove found it is thei
Commission's conclusion that all of the respondent's operating
authority should be suspended for a period of five days. The
respondent will also be oxdered to exanine its records during the
peried from July 1, 1957 to the present time to determime if addition-

al wmdercharges exist and to collect any such additional underchsrges

found.

A public hearing having been held on the above-entitled
matter and the Commission being fully informed therein, mow therefore

IT IS ORDERED:

1. That Albert S. Fitz-Gerald cease and desist from operating
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as a highway common carrier between the City of Los Angeles, on thé
one hand, and Camp Cooke, the City of Oxmard, and the Cic& of

Santa Barbara, op the other hand, unless he has first obtained a2
certificate of public convenience and necessity from this Commission
to so operate.

2. That the respondent cease and desist from charging and
collecting compensation for the transportation of property or for
any s2rvice in comnection therewlth, in a lesser amount than the
minimm rates and charges prescribed by law and the regulations of
this Commission.

3. That the respondent's certificate of public comvenience and
necessity to operate as a highway common carrier and his permits to
operate as a highway cootract carrier and as a radial highway common
carrier be suspended for a period of L{ive days commencing at 12:01
a.m. on the second Monday following the effective date of this
decision.

4. That Albert S. Fitz-Gerald shall post at his terminal and
station facilities used for rxeceiving property from the public for
trxansportation, not less than five days prior to the beginning of the
suspension perfod, a notice to the public stating that his certificate
of public convenience ard necessity to operate as a highway common
carrier, his radial highway common carrier pexmit and his highway
contract carrier permit have been suspended by the Commission for a
period of five days. That within five days after such posting
Albert S. Fitz-Gerald shall file with the Commission a copy of such

notice, together with an affidavit setting foxth the date aund place

of posting thereof.

S. That Albert S. Fitz-Gerald shall examine his recoxrds for
the period frozm July 1, 1957 to the present time for the purpose of
ascertaining if any additional undercharges have occurred other than
those mentioned in this decision.
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6. That within ninety days after the effective date of this
decision, Alberxt S. Fitz-Gerald shall file with the Commission a
report setting forth all undercharges found pursuant to the examina-
tion hereinabove required by paragraph 5.

7. That Albert S. Fitz-Gerald is hereby directed to take
such action as may be necessary to collect the amounts pf any
additional undercharges found afte: the examination required by
paragraph 5 of this oxder, and to notify the Commission in writing
upon the consummation of such collections.

8. That, in the event charges to be_collected 3s provided in
paragraph 7 of this ordex, or amny part thereof, remsin uncollected
one hundred twenty days after the effective date of this order,
Albert S. Fitz-Gerald shall submit to the Commission, on the f£irst
Monday of each wonth, a report of the undexcharges remaining to’be
collected and specifying the action tskem to collect such charges
and’ﬁhe result of such, until such charges have been collected in
full or until further order of this Commissionm.

The Secretary of the Commission is directed to cause
personal service of this oxrder to be made upon Albert S, Fitz-Gerald
and this orxder shall be effective twenty days after the completion

of such serxvice upon the respondent.
Dated at San Pranclsed , California, this _A@

m

77 President

day of

Commissioners

Commissioner Loter E. Mitchell . belng

Socessarlly. adsert, €54 mot particioadn
in tho dlepasition of 4his procoedimys.




