
Decision No. 601-68 

BUCRE 'l"HE PUBLIC O'I'ILITIES COMMISSION OF THE STATE OF, CA!.IFOP.NIA 

Commission Investigation into that 
grade crossing located at the inter­
section of Me. VernO'll Avenue and tracks 
of Southern PaeificCorlpany near 
Bakersfield ~ Kern County;, being Crossing 
No. B-314.4. 

In the Matter of the Application of the ) 
County of Kern~ State of California, for ) 
an order authorizing ~e eons~tion ) 
of a grade separation crossing at Crossing) 
No. B-314.4 Me. Vernon AvetllJ.e anQ the ) 
mainline tr~cks of the Southern Pacific ) 
C~y. ) 

) 

Case No. 6003 

Application No. 40264 

Rex R. Mull, for respondent and applicant County of, Kern. 
Randol-ph Karr 3.nd Harold Lentz, for respondent: Sot.:tthern 

Pac1:ic COmpany. 
Warren ? .. Marsden and ~orge D. Moe, fetr responden.t 

Depzrtment of PUblic Works. 
Roland S. Woodru:f, for Greater B.akers~ield $ep.:.ration 

of Grade District, interested party_ 
Martin J.. Porter, for 1:he C01XlOlission s eaf£. 

OPINION ..... .-..._ ...... ---

The order of tcvestig.a.tionwas originally filed November 5, 

1957, and was amended by order of February 4, 1958;, to include a grade 

separation and by. order of March 2, 1959, to include as respondent 

The Aechison, Topeka .and Santa Fe Railway Company for ehe limited 

purpose of determining whether or t!ot wa1:cbmen should be required at 

the crossing. 

The application of the County of Ke%n was filec! July 18';, 

1958;, and alleged that applicant proPQSedto CotlStr..lCt .a crossing at 

separated grade across the uac!<s of the Southern Pacifil! CompaD.y and 

.across Edison Highway (State Hipay 58, U. S. Higl:J:w'ay 466),4t Mount 

Vernon Ave:nue. It was als(> asserted that plans£ortbe structure 'had, 
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been prepared and that: financing of the project would' depend upon .an 

allocation of funds pursuan~ to Sections 189 and 190 of the Streets 

.and Highways Code and that the County and Southexn Pacific Company 

had agreed upon the amount which 'the railroad would conttiba'te 'toward 

the cost of said proj ect, but that the State had not agreed on the 

amount it: would contribute by virtue of the separation of Mt.Vernon 

from State Highway 58, (U. S. Highway 466). In the prayer of the 

application. the Coun-ey requested 'that pursuant to PublicUtUities 

Code Section 1202.l~ the Commission set the spplicationfor hearing 

on the questions of the necessity for the project, including the 

engineering plans ,. rcserv-"-t1g. for later h~1ng and decision the 

question of the State's sha.rc of the cost of the "project of'the 

separation of State Highway 58 (U. S. Highway 466)." 

Such later hearings were held: in Bclcersf1eld and San 

Francisco before Examiner Rowe, and on January 20,., 1960 both proceed­

ings were submitted subject to the filing of briefs which have been 

received. This decision is for the purpose of dete~in1ng the 

apportiomnent of costs,. as provided by Section l202.1~. Public .Utilities 

Code .. 

At the point in question,. Mt. Vernon Avenue t:ave!s in .a 

north and south direc~1on approx±mat~ly three miles east of the 

central business disttiet of Bakersfield and :[;s the princip.'ll north 

.:lud south cross town artery in the area. Traffic CO'Ullts at t:he 

crossing show about 9 ~OOO vehicles per day on Mt. Vernon Av~. The 

Souehe:rn Pacl.fic Company railroad tracks, CNer which The Atchison, 

Topeka and Santa Fe Railway Ccmpany operate trains under a tra".:kage 

agreemen:t, is the main san Joaquin Valley line to Los Angeles. Some 

fifty through-train movements plus about 100 switching movements 

operate over the crossing daily. Ax. 'Che point of crossing the rail­

road tracks run tn a generally northwesterly and southeasterly 
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direction intersecting Mt. Vernon Avenue at an angle of;about 74°'. 

The Edison Highway, State Route 58 or U. S. Highway 466,. lies parallel 

to the railroad tracks and is immediately south thereof. The Edison 

Highway is the main route between :Bakersfield and Y.oj we and at: 

Mt. Vernon it is traversed by some 10,000 vehicles daily_ 

'!he grade separation s~ture proposed will pass above the 

tracks of the railroad and because of the close proximity of the State 

highway to the ra~lroad must also pass above the highway. 

!he Mt. Vernon Aven~ grade separation project was given 

the No.1 prlo:1ty on the Commission's 1959' Priority List: by Decision 

No. 57810 in Case No. 6161. As a result of 1:his high priority the 

Highway Commiss1on allocated ftmds to 1:he project and construct1on 

started on July 27,. "1959. The project is now well underway towards 

completion. 

A great amount of evidence was received teudingto show 

that the separation aver State Highway 58 (U. S. H1ghw3Y 466) would 

result in savings to the State Depart:snen.t of Public iJor!~; that thel:e 

would be an easing of traffic at that point, and consequently tbat 

ehe flow of traffic would be expedited; that the cost of lanG. to be 

acquired by the County would be increased due to the existence of the 

State highway; and tb.3t if said highwa.y ha.<i not been in existence a , 

less expensive type of grade separation could have been coustrac'ted~' 

to-wit: a bridge with dirt fill rather than the reinforced' concrete 

structure actually erected. 'l'hcre was other evidenee suggesting 

benefits to the Department and detriment to the County. 

The D~rtment of Public Works,. by its motion to dismiss 

and by argument and briefs, contends that it is not in this proceeding 

a public body "affected" within ehe meClI)'Ing of that word, as used in 

Section 1202'(c) of the Public Utilities Code. . 
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In considering this contention we assuoe that the Legis­

lature intended ~hat only the railroads o~ pUblic bodies which are 

legally "affected" are to be included in the tc:m, whether it con-

zis:s ¢f protection to an ex:t$~ing c=ossing., the erection of·. a new 

crossing with the necessa~ protee~ion, or a grade separ~t10n 

st:c\!Ctu=e. 'l'he 'Word "affected" should be considered as meaning 

affected by the project, rather than by the crossing.itself. For -
example, many separations involve work beyond the boundaries of --the intersection. Tais is also the case with warningdcvices~ 

the wiring of which often extends for several .hundred ·£eet along 

the t=acks, or parts of which reach far into the street· right 

of way and into nearby intersections so that they may effect 

advance warnitlg of danger. 

A railroad right of way~ being dedicated to a public use, 

i.e., for the purpose of public.transporta~ion~ is substantially the 

same thing as a public street or highway. Prior to the advent of 

control by a reguleto~ body> the crossing of public roads and streets 

was -8 matter for determination by the cour~s in condemnation proceed­

ings 1 unless the matter was eete:rmined·· by contract.. . Such crossiDgS· 

wh~ch involve railroads constitute a small portion 0; the highways 

which az.:oe constructed into·, .:lc:ross or oveor the :roads :~w.ays of 

other ent.ities. 

It is clear t.hat the Legislature, ~n enacting these sec­

tions, primarily contemplated questions between the railroad, on the 

one hand, and a public body, on the other hand.. Whe:::e imp:::ovcocnts 

must be constructcG on the property or facilities of ewo, or more yjb­

lic bodies, normally the dacision involves,' as to each public body , 

affected, the allocation of costs betw~en the r~ilroad anG such pub-
, 

lie body. It is by ~easonof the fact that in th.e inst~nt proceeding, 

the County of Kern l'l.as entered into a contract with· the railroad 
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company as to the allocation of all conso:uc:tion costs of the, project, 

but seeking to reserve a claim against 1:he Deput:ment of Public Works 

for add1tional contribution, that we are f.aecd wi1:h a dispute solely 

between two public bodies. 

In its brief the Depart:ment of Public Works asserts that 

"the only way the Comtnission can acquire jurisdict.ion over more 1:han 

oue public agency, in a. separation proceeding 1nvol ving o'D.ly one 

railroad crossing, is where the highway facility which C1:'Osses thl! 

railroad eraeks! or the approaches thereto, are under tbe jurisdiction 

of more than one '2ublic agency. I:o. a situation like the Edison 

Highway in Kern County, where the state highway facility neither 

crosses the railroad ~racks nor forms 4n approach to the railroad 

crossing, it is the Department's fim belief eha1: the Commission is 

completely lacking in jurisdiction, under $UbseC1:ion (f) of ·Section 
, i ....... 

1202.5, or otherwise, to apportion any part of the costs 'against the 

State." 

This Cotamission disagrees with this contention. '!he 

Commission finds that the Department is affected by the grade separa­

tion structure. This Commission 1::1 exerciSing its jurisdiction',. 

should act to impose eos,ts on a public body only when it is clear 

from the record that some portion of the costs should reasonably be 

allocated to such public body. Since Edison Highway is nei~r 

directly affected by the project by its crossing the ~aeksor by its 

COJlStituting an approaeh to them,. and since the State through the 

Dep3rtment has made a substantial contribution to 1:he project· pursuant 

to the provisions of Sections 189' and 190 of the Streets .and Highways 

Code, it appears to the Commission that the Highway CQmmission aeeed 

reasonably in refusing further concribu.tiollS from State funds. The 

Commission finds that the contract between the Southern Pacific 

Company and the County of Kern has a.dequately, provided for all 
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necessary funds and that no moneys should be ordered paid t:o the 

COU:lty for this proj ect by the Department of Public Works, other than 

the moneys to be paid pursuant to Sections 189' and 190 of the Streets 

anc1 Highways Code. 

ORDER ..... - ..... .--

Public bearings hav1n.g been held .and the Comm1ssion' being 

fully advised, and based upon the above 'findings, 

IT IS ORDERED: 

l. That the motion to dismiss for lack of, jurisdiction filed 

by the Department of Public WorkS is denied. 

2. '!hat the Department of Public Works is not required to make 

any ~r contribution to the project described in Application 

No. 40264. 

3. :that the investigation ordered in Case No. 6003 is' 

discontinued. 

!he effeetive date of this ordel:- sballbe twenty days after 

the date hereof. 

:san :r~ , ->' '/_/ Dated at _________ , C41ifol:nia, this<'2"S ~...za..d 

day of -_~"":;';"''''''''~:::..i~'''''''--rn ___ , 1960,. 

II 
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COiiiDiissi01le::'S' 

~.. Peter E. lUtchelI Co= ... ~31or.cr ........ - .• __ ••• _ ••. _ •. _" :be1I1g 
ncee:::3arHy c.~ecnt. d.ie 'not J)~t1~i);)ato 
1:1 tho d.1ts;posi t10:1o~ ::'t.ll1,s ;proeoodiJ:g., 


