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BEFORE THE PUBLIC UTILITIES COMMISSION OF ToE STATE’. OF CALIFORNIA

Decision No. 60440

In the Matter of the Imvestigation on
the Commission®’s own motion into the
reasonableness of minimum clearance
on railrecads and stxreet railroads,
with reference to side structures,
overhead structures, parallel tracks,
and ¢crossings of public roads, high-~
ways and streets, as prescribed by
General Order 26-C amd Supplement 7
thereto. , -

Case Ho. 4919

BROTHIREOOD OF RATLROAD TRATIVEN,
-' ~ Complainant,
.. .
THE WESTERE PACIFIC RATLROAD COMPANY,
| Defendant.

Case‘ No. 5805

Investigation into the operations and
practices of TEE WESTERN PACIFIC

Case No. 5379
RATLROAD COMPANY, a corporation. ' ' .

Walter G. Treanor, for The Vestern Pacific Railrxoad
Company, defendant.
Georze W. Ballard, for Brothexbood of Railroad
- Iraiomen, interested party.
Bugh N, Orr, for the affiants.

OPTHION, FINDINGS AND JUDGMENT

On September 16, 1959, the affidavit of R. J. Pajalich
and his a}?plication for an ordgr To show cause Qas c::écuted and
filed with the Commission. Attached to and made a paxt of this
affidavit and application was the affidavit of Lymn E. Zull. -

Thaece affidavits allege that The Western Pacific I{aiiroad
Company (defendant) ic in conterdpt,of this Commiscion becausé‘ o%Z dits
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wilful violation on two occasions of the Conmiss:’.oﬁ's Decision Mo
55025 which ordered the defendant to cease and decist from amy
further violations of the Commission's Gemersl Order No. 26-D.

In respomse to this appiication the Commission, om
September 22, 1959, issued its oxzder directing the defendan‘.: to
appear on November 5, 1959, and show cause why it should not be
adjudged to be in contempt of the Commission and pm:zisﬁed therefox
in the manner provided by law. ' ’ |

On the return date set Zorta in the oréer to show cause,
the defendant, by itc attorney, appeared before Commissioner
Matthew J. Dooley and Zzamimer William L. Cole. Public heazing
was held at San Tramcisco orn November 5, 1959, at which time the

matter was taken under submission subject to the £ilings of vriefs.

Findings and Conclusions
B Based upon all of the evidence of record, the Commission
hezeby makes the following findings and conmclusions: - |
1. On May 21, 1957, the Commissionm issued its Decision
No. 55025 in Cases Nos. 4919, 5805, and 5879 wherein it
amended Section 7.4 of its Gemewal Oxrder 26-D to read as
follows: |
%7.4 All open top cars with lading extending
laterally in excess of five (5) feet
£ive (5) inches f£rom center lime of car
shall be blociked together in ome place
in any train the consist of which includes
such lading, and, if train length permits,
they shall be trained together at least
five (5) cars distant from both the
caboose and the engine.”
2. In the same Decision Ho. 55025, the Commission also
ordered the defendant "to cease and desist from any further

violations of Genmezal Order 26-D.%
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3. The effective date of Decision Ho. 55025 was twenty days
after its date of issue,

L. On May 22, 1957, certified copies of Decision No. 55025
were placed in the United States Mail, as rezistered mail,
addressed to Otis J, Gibson, Attormey, The Western Pacific
Railroad Company, 526 Mission Street, San I-"::ancisco-,‘ Califoznia,
and addressed to H. C. Mumson, V.P., The Wes.zembacific Rail~
road Company, 525 M:.ss:.on Street, San “"'anc:.sco 5, Cal:.form.a

5. Section 7.4 of Gemeral Oxder 26~D has not oeen ame'ndea,
modified, ox revoked s:.f.nce its amendment 'by Decision Wo. 55025.

6. Om September 15, 1959 thexe was filed w:.th me Com
sion the Affidavit and Appln.catmn for an Order to Show Cause
of Re J . Pajalich to wh:.ch was attached the Afﬁa-mt of
Lynn £. Hull in which affidavits it was alleged, in substance,
that the defendant, notwn.mstandmg the order contained in
Decision No. 55025 and with full lmowledge of the comtents
thereof and subséquent to its éfféctive date, on two occasions
violated the provisions of Section 7.4 of Gemeral Order 26-D.

7. On September 22, 1959, the Commission issued am Ordex
to Show Cause where:x‘.ﬁ the defendant was oxdered to aprear |
befoze Comnissioner Dooley or Examiner Cole, om Tovembder 5,
1959, in the Courtroom of the Commission in San F::énc:‘.sco,’ and

then and there show cause why it should not be adjudged o be

in contempt of the Commission and punished therefor in the

manexr prov:.ded by law.
8. On September 25, 1959, certified copiec of the Order
to S'now Cause and the affidavits and appl:.catz.on for an Order

to S'aow Cause wexe persomally sexved on the assistant secr_eta.ry *
of the defendamt. |
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9., Om May 22, 1959 and May 23, 1959, the defendant ran

its train 1-CFS5-22 fxom Wiamemucca, Nevada s ©o Portola,
Californmia. The f£xeight caxs of this train located seventh,
eighth, and tenth frem the caboose contained overwid,th.'loédsv,
the wicth of such loads being eleven feet, six inches wide.
The ninth freight car from the caboose did mot contain @ _
overwidth lozd. 2y not blocking the overwidth loads. together
on the train the defendant violated Section 7.4 of Gemeral
Ordex 25-D and the cease and desist oxder conta:'.ned in Dcéi::io'n
No. 55025. The conductor of this train and the _defgndmt’s
vardmaster at Winnemuceca, Nevada, were aware ole&e ‘fact that
the overwidti loads were not vlocked toget:hé:: vhen the train
left w::.mcmucca for Portola, California. |

10. Suof'cauent to the effective date of Decision No. 55025
and with its agents and employees having full knowledge and
notice of the oxder conmtained in Decision No. 55025, the
defendant, througk the relation of primecipal and agent and
coployer and employee, ’m‘.th respect to its t::'ain 1-&1’-‘8-22 on
May 23, 1959, was intent ionally in violation aund ce.:..,ooed..ence
of the Comnission's Genevral Oxder 26-D and itz Deci.;ion No.
55025; that, with respect to the movement of that t::ain fﬁcom
Winnemucca to Portola, the defendant was cble n.o comp Yy wita
the terms of Section 7.4 of General Oxdexr 26-D and Dec”"on
No. 55025, and that the failure of the defendant to comply
with the texms of Decision No. 55025 is in contempt o£ A-b.la
Commission. |

1l. On May 24, 1959, the defendant ran its train 53~24 from
Rorxtola, California, to Xeddie, Califormia. The freight cars on

that train located fourth and £ifth from the caboose contained
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loads which were overwidth, their w::.dch 'be..aag eleven feet, six
inches. ’.!.'h;.., entire train contained eighteen Lreight cars.

By not training the overwidth loads at least five cars distant
Zrom the caboose the defendant violated Section 7.4 of Gemeral

Order 26-D and the cease and desist oxder contained in Declision
No. 55025.

12, Subsequent to the effective date of Decision Mo. 55025
and with its agents and employees having f£ull knowledge and
notice of the order comtairned in Decision No. 55025, the
defendént,‘ with respect to its train 53=24, on May. 24, 1959,

was intentionally in violation and disobedience of the Commis-

sion's Gemeral Ozder 26-D and its Decisiom No. 55025; that

with respéct to the movement of that train from Portola to

Keddie, the defendant was sble to comply with the texms of

S‘ection 7 &4 of Genexal Order 26-D and Decision Wo. 55025' 2nd

that the failure of thc defendant to comply with the terms

of Dec:.sion No. 55025 is in contemp: of the Commission and of
: n.t° dec:.s on and oxder.

"D:x.scu.,sl.ucm

| The defendant argues that the proper contemptuous intent
was mot present with respect to the acts in question and that fox
this reason the defendant is mot guilty of contempt. 'Ihi.> conten-
tion is not sustainable. The evidence clearly shows that the intent
is c;.early deducible from the acts that were pe*fomcd to wit,
placing the: z:rcn.ght cars in the positions in which they were placed
in the txains in question. This was done with the agents and
coployees of the defendant having knowledge and motice of the

Coxmission's decisiom. The evidence also clearly shows that, priox

5=
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to the violations takiﬁg place, agents and employees of the
defendant knew which loads were overwidth and which were not.' In
view of this ev:.dence, the conclusion is :.nescaeable that the ele-
ment of intent is present in respect to the contempt: resulting from
ooth of the vmolatn.ons in question.

Motion

The motion interposed by defendant to strike certain

testimony' as being argumentative and irrelevant is denied. |

JUDGMENT

The Western Pacific Railroad .Coméany having appeared by
counsel and having been given full opportunily to answer the
Oxder to Show Cause of Septembef 22, 1959, and to puxge itself of
its alleged contempt; now, therefore,

IT IS HERIBY ORDIRED, ADJUDGED AND DECREED that The
Western Pacific Railroad Company is guilty of contempt of the
Public Utilities Commission -.‘of the State of California in disobeying
its order made om May 21, 1957, in its Decision No. 55025, by
violating Section 7.04 of Gene_ral Order 26-D on May 23, 1'959', with
respect to the defendant’s train 1-CFS-22, |

IT IS EERZEZY FURTEER.ORDERBD ADJUDGED AND DECREED that
for such contempt of the Public Utilities Commission amnd its order
ac snown in f£indings 9 and 10, hereinabove set forth, The Western
Pacific Railroad Compaizy shall be punished by 2 fine of $250.00,
waich fine shall be paid to the Secretary of the Public Utilities
Commission of the State of California within ten deys after tae
effective date of this opinion, f:'ndings and judgment. |

IT IS ¥EREBY FURTHER ORDERED, MJUDGED AND DECREED tbat‘
The Western Pacific Ruilroad Compamy is gullty of contempt: of the
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Public Utiliﬁies Commission of the State of California in diéobeying
its oxder made om May 21, 1957, in its Decisiom No. 55025, by
violating Section 7.4 of Gemeral Oxder 26-D on May 24, 1959, with -
respect o the defendant’'s train 53-24.

1T IS HERERY FURTEZR ORDERED, ADJUDGLZ AND DECREED that
foxr such contempt of the Pubiic Utilitiecs Commission and its oxdex
as shown in findings li and 12, bereinabove set Zorth, The Western

- Pacific Railroad Company shall be punished by a f£ine of $250.00,

which £ime shall be paid to the Secretéry of the Public Utilities
Commission of the State of Califorﬁia within ten days after the
cffective date of this opinion, findings and judgment.

IT IS IEREBY FURTHER ORDERED that this opinion, f£indings
and judgment shall become effective twenty days after personal
sexrvice of a cexrtified copy thercof on The Westerm :?é.cif:".c Railroad

Conpany .

Dated at Sen Francfsco , Californis, this _2(»’ o

day of N\, ., /.. , 1960.
U i

President

Commissioner...BVOTOtE. Y 22, vetng
nocessarily aboont, &ld 2ot particizate
1z the disposition of tEis proccodinge’

'I dizzente. . «
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