Decision No.v“‘.:'. 60446 - N @RH@EWAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's
own motion into the opexrations,
rates and practices ¢of CEARLES W.
CARTER COMPANY, doing business as
AUTOMOTIVE WAREBOUSE €O, and
AUTOMOTIVE AND INDUS‘I:R.«.AL VIARE-
HOUSE CO. o .

Case No. 6083

AN o NSNS NS

Loveless, Schauver & Clarke, by Richard
Schauer and Emmet D. Hurlev, Jx.,
or respondent.

William A, Sims, for Weber, Wright & Sims;
w. Newton Hall for Walker Manufactur—

ing Company ot Wisconsin, John L.

Milligan, for M. H. Klinger Compan: Company,
interested parties.

Hugh N, Oxr, for the Commission staff.

et
o

This matter is on rehearing of an investigation on i
the Commission's own wotion to determine whether reSpondenf:v
is a warchouseman within the definition of Public Utilities
Code Section 239 and subject to the jurisdiction of this
Commj.ssion undex Section 216 of that code and wheth’é: Vre-
spondent has violated Public Utiiities Céde Sections “1052‘1.. and
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489 by failing to secure a certificate of public convenience
ond necessity and failing to fiie requisite tariffs.

The rehearing was held in Los Angeles on Jume 9,
11, 12 and July 6, 1959 before Commd ssioner C. Lyn Fox and
Examiner Donald B. Jarvis. | o~

The Charles 'W.‘ Carter Company is a California co;-
poration. It does business under its own name as an auto-
motive parts distri'butor. The automotive parts distributor
busiﬁess is located at 2221 East Washington Boulevard, Los
Angeles, California. When the Carter Company condqcfs
operations a&s anffi automotive parts distributor it purchases
automotive partsig from ma.nufattﬁrérs and accessories at
substantial discount and resells these parts and accessories
to jobbers, ;Ieal;grs and retaillers at lesser digcounts. We
are not here concerned with these operations because goods
stored at the Waéhington Boulevard address are owned by the
Caxter Company. No authority is conferred upon this .

Commission by the constitution or laws of this state to

regulat'e‘ the private storage of goods by the owner thereof.
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The Order Iunstituting Investigation was filed on April 8,
1958. At that time, and at the time of the original hearing, the
Carter Company was doing business at 1341 South Hope Street, Los
Angeles, California under the name of Automotive and‘InQﬁsﬁrial
Waiéhouse Co., and it also did business at 1406 Squthjcrépd Avenue,
Los Angeles, Califernia under the name of'AutcmotivevWaxehoﬁse'Co.
At the time of the rehearing the Carter Company was in théfprocess
of discontinuing its opexations at the South Hope Strgét lqcaﬁion
but had not yet done 8o0. | | o |

| Both the Autemotive and Iadustrial Waréhouse and the

Automotive WarehoﬁSe are listed in the classified section of the los
Angeles telephome directory under the heading of "Warehouses -
Private.” Their representatives.attend'automotive ;réde éonvéntions
in part for the purpose of sécuring,additicnal bﬁsiness. At the
time the Order Iastituting Investigation was filed the Automotive
and Industricl Warebouse and the Automotive Warehouse had between
them a total of 47 accounts. At the time of rebearing the total num-
ber of accounts held by these warchouses was 23. |

The warehouses had contracts with each of these accounts.
Some of the contracts wexre written, others were oral. The terms of
many of these contracts were substantially changed after the Oxder
Instituting Investigation was filed. Eack of the contracts provides
or provided that the warehouse in question bevcompenSated by receiv-
ing a coﬁmission caleulated in terms of a percentage of net sales of
merchandise shipped £rom the warchouse. These sales; in ﬁhe main,
are made by salesmen of the various manufacturers served, aithough

some sales are made by the Carter Company and its two Subsidiéries.
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The commissions varied from 2 percent to 7 percemt. Some of the con-
tracts provide or provided for a guaranteed minimum commission per
month or per year. The contracts also provide or provided for a
charge of $2.00 or $3‘.00‘.per man-houx for services not included in
the commission. Each of the contracts has or had a 30~day termina~-
tioﬁ- provicion which could be exercised by the waxrchouse o:f storer.

Prior to the Order Imstituting Investigation the Auﬁomotive
and Industfial and the Automotive warehouses handled items wb.:l.ch’ were
not automotive. Thae handling of these items has been discontinued.

The practii:es of the Automotive and Industrial and the
Automotive warehouses both prior to and after the Oxder Insti_tut:ing
Investigation have been fairly consonmant. The manuféctuxeré who
have contraéts with the warehouses ship their merchéndisé_ to the
w.:n:ehousé involved. Ome or more of thé‘ warechouse's persoﬁnel become
acque.intéd with the specific ﬁroducts beld at the war«;,house' for the
manufacturer, together with catalogues and price information
"urn:.shed by the manufact:urer. 'I’he manufacturer supplies the ware-
housc with a 1:.31: of accredn.ted customers -to whom goods may be
shipped on either orxal oxr written orders. The customers of the
warehouse are jobbers or wholesalers. The warehouse also supplies
to the manufacturer credit information with respect to a particular
wholesaler or jobber so that the manufacturer can determine ‘whether
he should be included on the list of accfedited customers. Sales
r epresenuatn.ves for the Carter Company, who act in part for the
warehouses, have authbority to cause the del:.very of goods to new
customers subject to the eventual spproval of the new customex by
the manuf act:.rer. | i o

When a customer on the "accredited list" places an oxder,

the warehouse ships the merchandise in the name of the manufacturer.




On occasion the warehouse prepays the freight on the shipment to the
customer.

The warehouses handle cextain items which are individually
packed by the manufacturer and when the warehouses £ill an oxder
for one of these items it 18 reshipped in the original package In
many instances manufacturers ship to the warehouses packages contain- -
ing a quantity of a particular item ad when <the waxebouses £ill oxdexs

for one or more of these items it is necessary to break bulk. AT

least- 50 percent of the orders filled by the warehouses Tequire the

break:.ng of bulk. No extra charge is made for this sexrvice.

An executive of the companies testified that the warehouses
will not handle automotive limes which compete with those of manu-
facturers with whom théy have comtracts. They will not enter into
contracts with manufacturers who, in their opinion are disreputable
or who have cheap ox shoddy merchandise. -

The warehouses, at cost, rent office space and provide a
switchboard and telephgne answering service to representatives of
some of the manufactursrs who have contracts with thém. In some
instances personnel of. the warehouses or Carter Compamy assist
distant manufacturers with the collection of bills.

On oc¢casion the warehouses act as warranty agents for some
of the manufacturers. They exchange or repaixr defective goods.
4lso, some items In the automotive trade aze sold with the proviso
that the old part being reﬁlaced, be returned to the manufacturer so
that he can rebuild and resell it. These old parts are called cores.
The warehouses are aut:hoﬁ.zed to receive cores for certain manu-
facturers. The warehouses permit the manufacturers to“'_ borrow and

return items to inventory at no extra charge.
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The vice president and general nmonager of the Carter
Company, who is in charge of the warenouses, testified that the
extra hourly labor charge provided for in the contracts with manu-
turers had not been collected during the three years he has super-
vised the,operatxons of the warehouses.

A monthly bill is rendered to each manufacturer for i
not included in the coﬁmission such as office rent, teleﬁhone'
telegraph chaxges, parcel post charges, prepayment of freight
other miscellaneous items. These items are billed at cost.

- The Commission takes official notice ﬁhat the population
of the City of Los Angeles is greater than 150,000. It is conceded
that neither the Charles W. Carter Company,nor the Automotive and
Industrial Warehouse Co., mor the Automotive Warehouse Co. holds a
certificate of public comvenience 2nd necessity under Public
Utilitiés Code Section 1031 to oﬁeraté‘as 2 warchouseman. Nome of

these companies has on file with this Commission & tariff regquired

by Public Utilities Code Section 489. Thus, the key questior im

this proﬁéeding is whether the Charles W. Carter Company, doing
business as Automotive and Industrial Waxehouse Co. and the Automo-
tive Warchouse Co., is a warchouseman as defined in Section 239 of
the Pubdblic Utilities: Code. 1£ it is not 2 warehouseman as dﬂfined
in that section no certificate or tariff is required. If,it is a
warchouseman as so defined the compmay is violating'law and an
appropriate order should be entered by this Commission.
The pertinent portion of Section 239 is as £ollows:
"239. (a) 'Warehouseman' includes: ...
"(b) Every corporation or person owning,
controlling, operating, ox managing any bulld-
ing, structure, or warehouse, in which merchan-
dise, other than secondhand household goods or

effects, and other than liquid petroleum com-
modities in bulk, and other tban merchand

-6-
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sold but retained in the custody of the vendor,

is regularly stored for the public genexally,

for compensction, within this State, except

warechouses conducted by any nonprofit, coopera-

tive association or corporation which is engaged

in the handling or marketing ¢f the agricultural

products of its wmembers and warebouses conducted

by the agents, individual ox corporate, of such.

associations or corporations, while 2¢ting

within the limitations imposed by law on their

principals.”

The psutomotive and Industrial and the Automotive warehouses
receive and hold goods for manufacturers. Tae Carter Company takes
the position that this sexrvice 1is net storage for compensation as
defined in Section 239(v). It is alleged that a commission is
received by the warchouses only after a sale of mexcbandise arnd that
storage 1s an incidental factor along with other factors which occur
in the process of making 2 sale. Thexefore, the cormissions received
by the warchouses are based on sales and not storagé; 06~the other
hand there are instances where 2 contract between a manufacturer and
one of the warchouses calls for a guarsnteed minimm commission and
to that extent compensation is not wholly dependent on sales. 7Tt is
also true, however, that in the instances where a contract does not
call for a2 guaranteed minimm commission, no ccmpensation is
received by the warchouse until a sale is made.

It mey sometimes be extremely difficult to determine, from
a given set of facts, whether, in the case of 2 business relationship
involving numerous and perhaps umusual types of sexvices. inéluding
the storage of goods, such services are merely incidental to the
primary purpose of engaging in public utility warehouse operations,
or whether the Stdrage of goods is an incidenzal, thouzh essentisl
element of a nOnutility operation. In such case#, a regulaCOry ‘
commission has angextremely_grave'responsibility to avoid;ﬁheaﬁossible‘.

_destruction of a legitimate business emterprise through erroneous
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findings of fact which result in an wnlawful extension of regulatory
authority. |

; The xecoxd is replete with the undisputed testimony that
respondent provides a comprehensive service on a coumission besis
and whiie storage Is involved'in the service rendered, it cennot be
said to Ve the besic'service. On the contrary, it is ome of a

aunmber of services which range frcm.main:enance of inventory, pack-

T ——y

aging, shipping, sales efforts, collect;on of bills and providing
eredit infofmation on prospective customers. Although a public
utility warebouse frequently may offer some of the services rendered
by xespondent, such services are distinct and separate from the
basic service of storage, and additional charges are levied |
therefor, insofar as public utzlzty-warehouses are concerned, such
auleiary services may be said to be xncidenual to the basic gervice
of storage. In contrast, the storage provmded by respondent as a
paxt of its comprehensive service may be said to be incidental to
the over-all service’rendered, hence it cammot be said that the
business as conducted by rcspondent conforms to the definition of
2 warehouseman in Section 239. The evidence is clear, also, that
respondent liﬁite his elients to manufacturers of noneompetitive
liees‘and refuses to serve clients purveying inferior merchandiee,
and thus does not hold itself ‘out to sexve the pubiic generaliy‘

and cannot be said to be a warchousemsn as defined in Section 239.
| Based upon the foregoing, the Commission is ef,the opinion
and £iads thet the Automotive and Industrial Warehouse Coe endfthe
Automotive Warehouse Co. are not public.ucility‘warehouses end’have

not been iliegally operating as warehousemen.




ORDER

A public heaxring having been held and based upon the
evidence therein adduced,

IT 1S ORDERED that the investigation herein instituted upon
the Commission's own motion be terminated.

The effecti ive date of this oxrder shall be twenty days a‘Fter
the date hexeof. ' ‘

Dated at San Fraacisco , California, this '@é‘ /tday
of N\ ﬂ,u ., 1960. | |

Jo

Presldent

| " o1 SS100EXS
Cowpissioner EWN“..... ?3?....._....”@. Bolng
ascoasarily absent. aid not participate .

4n tho aisposition of this p:qcegm.

P v.tev.2

\ AN Commi..-SiOIler

T
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I DISSENT.
In my opin...on. the re*pondcn" is engagoed in public warehoum..g in
addition to his other activities. Tho fact that he fwmishes a so-ca.u_cd.
Toaclkogo deal" d.oes not mi....':.tate against his being engaged in public waro-
housing. The contention of the respemdent that he has no'b dedicated hi...
proporty ang services t0 a public use ic mot well taken. The respondent,
perforns public‘ warehoﬁse services for that segment of the public which he
holds himself out to sorve. It is elementary that a public n":.mty coes
not have to sorve the ontire putlic == on..y that segment of tho po.bl.‘z.c waieh
he holds himselsl oub to serve. IS we are to follow a rule that an cn‘tity
3y ‘avo:'z.d public uwtility status by selecting only the z0od accomnts and re-
Jecting the unpré.‘.’itablo ones or those accomts which are wdesirable, we
must admit that an entity may profit by its own misconducte In other words,
thore would bo a premiwm wpon refusal to perform a public du*y. :
I interpret Section 239 (b) to require the following tests:
Warehouse = = - - in whick merchandise is regulasly
ctorod = - = = for the public generally - = = - for
compensation.: i

The £acts in this case, as deduced by he evidence, show thobe
(a) merchandise is regulariy stored;
(b) for the public gemeraily:
(¢) Zfor componsaotion.
A close evaluation of tho evidence indicates that "storage" is more

than izcidental, oven though 4n




