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SEFORE THE PUBLIC UTILITIES COMMISSION OF TXE STATE OF CALIFORIIA

Investigation on the Commission's )
own wotion on the rights and obligations )
of highway common carriers and petrolewm )
ixregular route carriers relating to )
subhauling or leasing of eguipment for )

)

the transportation of traffic of amother
carriex. ' 3

Case No. 6195

William Meinhold and Frederick E. Fuhrman, for
Pacific Motor rucking Company; Norman R. Moon,
for Highway Tramsport Inc., Highway Llzranspoxt
Express, M&L Trucking Company and Vie Adelson
Drayage; and E. J. Muzio, for Miles Motor
Transport System; respondents.

D. Poe, J. C. Kaspaxr and J. X. Quintrall, for
California lrucking Associations; William
Meinhold and Frederiek E. Fuhrman, for
Southern Pacific Company; Milton Walker, for
Fibreboard Paper Products Corporation; tugene
A. Read, for California Manufacturers Associa-
tion; and Ralph Hubbard, for California Farm
sureau Federation; imterested parties.

Karl X. Roos, for the Commission staff.

OPINION

Proceedings

On October 28, 1958, the Commission issued an ordexr
instituting an investigation for the purpose of determining whethex
highway common carriers and petrolewm irregular route carriers
should be authorized to publish in their tariffs special rates and

charges foxr tramsportation service performed as independent con-

tractor subbaulers for other carriers. A public hearing was held

on this oxder at San Francisco on May 5, 1959 before Examiner
William L. Cole. |

Subsequent to that hearing there was filed with the

Commission a motion for amendment of the oxder instituting the .
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Investigation. On June 29, 1959, the Commission granted this
motion and issued its order broadening the scope of the investiga-
tion.

A second public hearing was held on October 14, 1959
before Zxaminer Cole at which time the matter was taken under
subnission subject to the filing of briefs. 3Iriefs have now been
filed and the matter is ready for decision. |
Order of Investization

As broadened, the investigation was instituted for the
puxpose of:

1. Determining whether, and if so to what extent, the Pro~
visions of the Public Utilities Code require highway common carriers
and petroleum irregular route carriexs, while operating as indépen—
dent contractor subhaulers for the tramsportation of traffic of
another carrier, to assess for such tramsportation the.ratcs'
specified in their tariffs, and to collect from such other carriers
the charges based upon such rates.

2. Determining to ﬁhat extent, if at all, highway coummon
carriers and petroleum irxvegular route carriers, while operating
as independent contractor subhaulexs for the transportation of
traffic of another carrier, should be required to assess for such
transportation the rates and charges specified in their tariffs
waich are available to all shippers.

3. Determining to what extent, if at all, highway common
carriers and petrolewm ixregular route carricrs should be authorized
o publisk in theixr tariffs special rates and charges for trans~
portation service performed as‘independent contractor subbaulers

for other carriers.
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4. Determining what, if any, rules and regulations the |
Commission should issue xelative o the publication of such special
rates and charges.

5. Determining to what extent, if at all, highway common
carriers and petroleum irregular route carriers are or should be

authorized to enter into special coatracts, agreements, Or arramge-
 ments with cach other or with other carriers for the transportation
of traffic by such bighway common carriers and petroleum irregular
~ route carriers as independent comtractor subhaulers, whicha con-
tracts, agrecments, ox arrangements establish the rates and charges
for such transportation.

6. Determining what, if any, rules and regulations‘the
Commission should issue relating to such contracts, agreements,
or arrangements.

7. Determining any other questions involving the xights,
obligations, rates, and charges of highway common carriexs and
petrolewmn irregular route carriers relating to subkauling by such
carricrs.

The evidence in the xecoxd shows that subbauling services
are being performed by highway commorn carxriers and petroleum
irregular zoute carriexrs for other carriers both cexrtificated aﬁd
permitted. These subhaul practices vary a great deal from carxier
to carrier.

Many cerxtificated carriers refuse to perform amy sub-
bauling sexvices, others emgage in the practice to a limited extent
and some cexrtificated carriers have made it an integral part of

theix over=-all carriex business.
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The compensation recéived for the performance of sub-
hauling sexvices also varies from carrier %o carrier. In some
instances a £lat charge will be made. In other imstances the
subhaulexrs' chaxrges axe based upon a percentage of the gross revenue
of the shipment subhauled. In still other instamces other variations
of assessing charges are utilized, .The‘evidcnce shows that generélly
the revenue received fox subhauling sexvices is detexmined by the'
cixcumstances surrounding the particular shipment, the value of the
subhauling service to the prime carrief, and the ability 6f the
subhauler to perform the service, The charges assessed for sub-
hauling service have varied from carriex to carricr, ££om‘§hipment
to shipment, and from scason to scason.

There 1s mo apparent conflict of interest in the subject
matter of this investigation, either between classes of carriers oz
between caxxiers and shippers. Subhauling has beem practiced for
many years, but there are no complaints either from shippers or
carriers that subhauling discriminates against them or causes
prefexence or prejudice to exist.

The briefs of California Trucking Associations, Inc., and
of California Mmmufacturers Association both point out that sub-
hauling is dome oo a voluntary basis and is pexformed only if and
when the carzier is willing. Suéh service is not included in the
caxrier's wdertaking to serve the public. The certificgted carriex
by the legal nature of common caxrzlage and the publicétion‘of a

tariff offers to transport freight for the shipping public. It

does not offer to transport freight for other carriers =-- its

competitors. Only by special contract does it agree to do that.,
Subhauling foxr othexr caxriers iz, therefoxe, not included in the

offexr that is tendexed by the cexrtificated carrier.




/
In subhauling the certificated car=zier has no direct con-

S
tractual relationship with the shipper. The subhauler simply per-

forms a part of the service undertaken by the principal carrier for
the shipper. For regulatory purposes subhauling is sufficiently
dissimilar from the transportation service performed by the certifi-
cated carrier for the shipping public in general, so that it does
not comnstitute the transportation of the same commodities between
the same points both as a common carrier and as a highway comtract
carrier or as a common carrier and a petroleum contract carrier

within the prohibitiom of Section 3542 of the California Public

Utilities Code. Sce Robertson Drayage Co. (55 C.P.U.C. 60).

- ‘ As stated in the brief of California Trucking Associations,
Inc., freedom to subhaul for other carriers is beneficial to certi-
ficated carriers amd to the‘shipping public served by them. The
opportunity to subhaul tends to promote greater utilization'of
equipment. It tends to improve load factors by reducing.emp:y
miles. Better use and load factors promote more economical service,
which is conducive to public interest.

The Commission has the power to supervise and regulate
the contractual arrangements of highway common and petroleum
irregular route carriers. However, in the absence of complaint by
any party and any‘evidence of atuses by independent contractor
subhaulers, further restrictive rules and régulations will not be
imposed by this Commission. See Decision No. 42647‘in Case No. 4808
(48 C.P.U.C. 576).

Fiﬁdings and Coneclusions

Based upon all of the evidence of record, the Commission
makes the following findings‘agd conclusions:

Highway common caxrriexs and petroleum irregular route
carriers which operate as independent contractor subhaulers for the

-5
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transportation of traffic of amother carrier are not required either
(1) to publish in their tariffs and to assess and collect special
rates and charges for subiaul tramsportation sexvice, or, (2) to
assess and collect the rates and charges specified im theix tariffs
which are available to all shippers, and they may enter into special
contracts, agreements, or arxangements for the tramsportation of
traffic as independent comtractor subhaulers, No further rules znd
regulations relating to such contracts, agreements or arrangements

will be issued at the present time,

ORDER

{0

(e

Public hearings having been held in the above-entitled
matter and the Commission being informed therein§ now, therefore,
1T IS ORDERZD that the imvestization hexein be
discontinued,
The secretary is direéted to- cause copies of this deciéion
.to be mailed to each highway common carrier and petroleun irregular
route caxwier, |
Théméff:qtive date of this decision shall be twenty days
after the date heredfiu”“~,niu oL
Dated at San Frauciaes , California, this (é- :
day of _ (L o oy, 1960, - |

- COommLSSLoners

-G

PoLeT
£530n8T,
, Commi-;;zlv Twoont. 44 aot participate
necoss - -

/ in tke disposif.ion.'o: wuis prococding.

E. Mitczelk .  yosng
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McKEAGE, President, diszenting.

I dissent.

The decizion. of the Comm&ésion dees violence to tne patiern of
regulation envisioned by the State Constitution and the Public

tilities Code. 3Broad and pienary as the discretion of this
Commission 13, within the framework of comstitutionzl and leglislative
boumds, such dizcretion does not exftend to matters of thé kind here
in LZzsue. The action of the Commission stultifies and émasculdtes
2 remedial regulaﬁory svatute.

These certificated carriers, here concerned, are publlc utilities,
charged and burdened with all the lawful'rcquirements of entities
of zuch status. They may not devote “heir dedicated property to.
nonutility uce without the prior authorization of the Commlzssion.
Tals Ls elementaxy regulabtory ;aw. It is statuto:y in Califormila.
(Section 851, Public Utilities Code.) Were this not true, these
carriers could dizpose of their dedicated property as they saw £1%.
Sucn 2 sitwation would be intolerable.

These carriers cannot be public utlilitlec and not public
uvilitles 2t the zame time. If these subhauling operafions-are hot
puwolic utility in igture, then, these carriers may not employ dedi~
cated proﬁerty tq e:sage in such operationz. If such operations
constituie public uvtillty operations, then, compliancé with the
provisions of Secti@h.489 of the Public Utilities Code by filing

tariffs with the COmmission covering such cubnauling service ic

mandatory. Sectionz 401, 493 and 494 of zaid Code must be obzerved.

A public utility‘is constituted for public purposes. It per—
forms a function of Yhe statc and occupies a truztee-statu;'towards
the pgblic. gV is‘nbt free ©o make execursions into nonutility
fields to the prejudice of its public utility operations, nor It it
free to divest itcelf of pudlic utility obligation Just because 1%
may be convenient Tor %t to do so. These cardinal principles.
underlie'Sections‘ueg, 491, 493, 4Ok and 851 of the Public Ttilities
Code.
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The foregoling rﬁles are fundamental and statutory. The
Commission is not péivilesed 6r authorized to render them Inoperative
in order to get around an annoying'problem. The action bf‘the
Commizsion, today, congtitutes a plain refusal to énférée the law.

I theze carridrslhave Just cause for relief from regulation
as applled to these subhauling operations, the chislature 15 the
proper forun to whickh 2 request £or such relilefl should be directed~~

not this Cormission.

/&

Dated: Augustﬂgi 1960




