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OP‘INION

California Water & ‘I‘elephone Company seelcs authority to
carry out the terma of 2 number of apeements for extension of water
service to properties above the 16S-foot contour m its. Sweetwater
District. That district includes the greater part of the eities of
I\atz.onal City and Chula Vi sta, as well as. certain contiguous win-
corporated areas in Sean Diezo County. ‘l'he azreements require
speclf::.c authorization by the Com:tssion (Puol:.c Utilities Code,
Section 532; General Ordcr No. 96, Paragraph X, s:.nee they prov:.de |
for contribution of the cost of the facilities by the property owners’ |
(pr"_marz.ly subdividers} and thus constitute dcv:x.at:nons from the
company's filed rules and regulations rolet:.ng to ertens...ons of

sexvice, promulgated on Septemb& 28 1954 by c.he Comm:.ss:Lon for all
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privately-owned public utilit:y 'water companies in Caln‘.fornia e

(Decn.sion No. 50580, Case No, 5501 ‘54 Cal. P U.C. 490). .
Authorit:y is also sought to implemeut the t:erms of -a “Jo:.nt

Statement of Policy and Underscanding," ent:ered into between appl:.caz:tf; ‘
and South Bay Irrigation District om February 22 1954, :I.n wh:!.ch the
psrtics have sct forth their mutual \mderstancmgs concerning o
extensions of applicant s fac:x.l:.t:f.es and sexrvice to properties within B
the stn.ct abcve the 165=foot contour h:.stor:[cally cla:.med by |
appiicant to m.ark the upper l::.m.t of the " ded:.cated service area" of :
its Sweetwater D:.str:.ct system. The Jo:.nt. Statemen: was. negotn.ated
after South Bay, in December 1953 “had f:[led a formal complan.nt |
with the Commission seeking to 'nave :.ts lands above the 165-foot
contour included within appl:.cant s" ded:tcated serv-.[ce area" énd
supplied with public ut:.l:.t:y water servn’.ce wnder the util:!.ty s fi.led
rules and regulations. The complamt was dimssed at South: Bay s
zequest following execution of the Joint. Statemenc (Decision |

No. 49862, Morch 30, 1954, Case No. 5515) . Toe ccmpany, however, dxd‘-"

not then request authorit:y to implement the te:cms of the Joint:

Statemcnt. - R _

" The agreements relating to bigh-level ext:ensions within
South Bay's original and anmexcd boundaries make reference to the_ N
Joint Stctement. Similar agrecments in the Nat:.onal C:‘.ty area, -

" located gemerally north of Souta Bay s northern boundary, do not. '
Apol;.cant, however, h.as sta«.cc on the recorc tha extensions abovc
the lus-foot: contour inm the Mat :.onal City area would be '.:reated l:dce B
*hosc in the South Bay area, even thouga :.t. had not eucered int:o a |
Joint Statement of Policy and Understanding w:.tb. the City of Natn.ona"
city. o

Applicant also requests aut:hor:.ty To supplement its main
extension xrule so as to enable n.x: to conclude s:.m:x.lar agreements :Ln

the future for service with :.ndiv:’.duals and tr.act developers above
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the l65-foot contoux in the Sweetwater District in accordance with
the provisions of the Joint Statement without the necessity of Y
applying for Commission authority, in each instance, to deviate o o
from its filed water main extension rule. _

The application was submitted on. briefs, the 1ast of which .
were f£iled February 15, 1960, following public hearings held after -
due notice, on September 16 and 17 1959 at San Diego before
Comm..ss:.oner Matthew J . Dooley and Bxam:.ner John M. Gregory.

On Maxzch 25, 1960 the utility filed another application, o
emended April 19, 1960 (Application No. 42020), in which 1:: requested .
authority, pending and SubJ ect to final determination of the instant
procceding, to iastall {n-tract distribution facilities in certain
developments within South Bay Irrigation District above the lBS-foot -
contour, in accordance with the terms of a. nmnber of contracts,
executed subsequent to the hearing herein which refer to and sten
from the Joint Statement of Policy, master agreements, or other
contracts here under consideration. Interim authority for such
installations was granted by Decision T\Yo.. 60016 April 26,
1960, as awended by Decision No. 601-'44 May 24 1960, |

'l'he basice issue to be determined is whether a case has
been nade for exercise of the Commission's discretionary power to
3rant the requested rule-dev:.ation authority. A subsidiary issue, o
raised by South Bay and the City of Chulz V:'.sta _concerns the pro-
vriety of restricting any such authority, the granting of which they |

do not oppose, by means of any of a number of suggested conditions

designed to avoid the possibility of reimbursement to the company of"‘«_ o

the value of the contributed assets in the event of acquisition of
the Sweetwater District system by a publ.:.c agency, a contingency for |
which preliminary plans have already been drawn. I‘he City of | ” |
National City has tcken the position that the contracts, having 'bcen'
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executed without regard to the provisions of appl:[.cant' s ma:t.n exten- \’
sion rule, sre illegal and void ‘from the beginning that: t:he |
Commission is thus without power to breathe life into them, . andtb.at“_ '
the only question to be decided is “how to handle a sn.tuaticm wherein
a public utility has flagrantly violated the law."_, National City

urges that, in the absence of :Lntervention by property owners in th:{s:‘
case, the Commission shoulc now declare tnat -

". « . in effect such property owners have made

a contribution which .,hould be dedicated to the
peblic and that in any proceeding in which this
Coumission exercises jurisdiction!’ resumably a
petition to f%x Just compensat:.on or publie
acquisition of the compeny's properties pursuant .
to Public Utilities Code, Sectioms 1401-14217 "the
propertices which applicant has acquired from the
funds so contributed should not for any purpose be
treated as the private property of applicant but,
on the contrary, applicant skould be determined to
possess the mere naked legal title in trust for the
public with reference to any such fac:.lity
(National City, Reply Brief, p. 7)

The Commission's staff counsel ﬂatly urges . den:!;al of all

of applicant's requests. He contends that: to authorize 3ny of the
contracts solely because of the considel:ation of elevat:ton. wﬂl set
a pattern and precedent for the future, even if the pr0posed sup-
plemental main extemsion rule is . not. author:r.zed Cm:msel points out
(Opening Brief, p. 6) that applicant has not considered us:f.ng zone
rates in its Sweetwater Dn.strict to prov:i.de :Eor higher costs asso-
c:.ated with great:er elevat:’.ons, such as are: presently :Ln effect :Ln
he company s Monterey Penmsnla D:Lv:.sion whexe : s:f.milar terram S
sifficalties extst. | RREN '. R
Perusal of the various " solat:.ons‘ advanced by t:he part:’.es o
suggests that while general ag:eement appears to- e:c:z’.st concerm.ng
the fact == amply demonstrated by the record =~- that: the Joint:

Soatement and the various agreemem:s contemplaze :Lnstallat:ions and
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sexrvice under conditions at variance with applicant s effect" ve
tariff rules, eithex the necessity for compliance with such rnles :x.n
the £irst instance or the function of the Coumission in a appli- ‘ |
cation, such as this one, for permiss:.on to make effective tbat
which otherwise would be void, -is’ DOt £OO clearly petceived

~ Since applicent and the other par*:.cs have addressed
tnemselves primarily to the “equities" of the case, as they have
respectively conceived them to be, we th:.n.c t'nat a review of the
facts, as to which there ::.s no dispute. nay serve as a fo:mdation
upon which to detemine the mderly:.ng issue presented by thJ.s ,
recoxd, which is: Should a public util:x.ty water company which has i
voluntarily and without prior Commission au..hori..ation extended its
facilities and service to lands outs:.de its “dedicated service area"
under arrangements 2t variance with :.ts filed and ef‘ective ta*:.ff
rules, nevextheless be authorized by the Comission to carry out the
terms of such arrangements7 Or should the Commission ﬂatly declare \
all such transact:.ons to be void and 1eave the parties to extr:.cate

themselves. from their respective pos:.t:.ons as’ best they can.

’I’he record discloses that applicant and its predecessors ,
have rendered public utility water service in the general area of _
the Sweetwater District since 1869. The present company was :I.ncor-"
porated under California law om December 27, 1926 2s The Sweetwater S
Water Corporat:.on On August 20 1935 the. name was changec to
California Watex & Telephone Company. ' -

Tke Sweetwater Ds.str:.ct is located in a aemi-a*'id region
scuth of the City of San Diego. It includes the Cit:.es o‘ Chula ', a

Vista and National City as well as cont :.guous xm:.ncorpo*ated areas : |

e:rtend:.ng eastward througb. the Sweewater R:z.ver Valley at’ elevat:.ons S

rang:ng £rom sea level to about 385 feet. Unt:.l Colorado R:.ver
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water became availnblé in the"ar.éa,( abont'i?.“years ag‘o; the"tompan:}'s.
principal source of supp].y tmda: noz:mal climatic conditions was' the .
impounded runoff of" Sweetwater River, stored bebind Sweetwater Dam |
(constructed by predecessors in 1888 about 10 m:[les southeasterly
from San Diego) and Loveland Dam, some 18 miles farther upstream.
The two resexrvoixs bave a combined. capacity of. about 53 000 acre-feet
of water. Long traoswission mains carry. this water to, the place

of use. _These storage and txansmission facilities aow comprise
about 407 of the company s. }:'otal :anestmen in operating propert:.es '
in the Sweetwater D:t.st:rict. ‘ ‘ _ .

The company, since 1948 ‘bas been purchasing a yearly

~ average of about 8,000 acre-feet of Colorado Rmver water at a tota.l
cost, in standby and quantity charges pa:td to local member agenc:.es ‘
of the Metropolltan Watexr D:.st:rn‘.ct of Southern California, of |
$2,345,913 to the end of 1958. These charges :Eom part of the
coupany's operat:’.ng costs and are paid for in the. rates charged to
the Sweetwater District customers. At the" present time about 207. of :
the total water delivered by the. company in the Sweetwater D:[.strict
comes from local sources; the balance comprises del:.veties of |
Colorado River water entn.tlements of South Bay Irrigat:.on Distr::.ct, |
as successor to the. City of Chula V:t.sta and of the City of Nat:tonal
C:Ety, under contracts with those members of the San Diego COunty
Watexr Authonty - which became annexed to the Metropol:.tan Water

District in 1946 -- executed in 1952 to replace agr:eements with the

1/ The following recorded data indicates generally the growth of
the :Sﬁreetggtg:er Distxict operations from the end of 1954 to
May 1

No. of Active 'J.‘ota]. Fixed | - Consumers'
Date Customers Capital Contributions - _Advances

12-31-54 15,468 $ 8,845,000 $ 338,000 $428,000
5-31-59 20,023 11,284,000 1,465,000 saz ooo
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two cities, entered into in. 1'-‘4-8 | vhereby ":né eompany was constituted :
the agent of the ‘cities for the purpose of delivering their respcc-““
tive entitlements, The purcb.ased Colorado ‘tiver water is spilled
into oweetwater Reservo‘.\.r at the terminal of the San Diego County
Water Authority aqueduct and is mingled and treated with other im- - |
pounded waters for transmission and distr::.‘butz.on throughout the

- entire Sweetwater District system. Ccrnstruction of a second San
Diego aqueduct, scheduled for completion in December 1960 is
expected to makg/additional Coloxado R:.ver watexr available at
Sweemater Dam.” The ut:.lity also secures supplementary water from

~ two deep wells in Nationsl city. | I

| The significance of the 165-£oot contour line in this
proceeding is that 1t appears to have been the upper operating 1

for gravity sexvice. from the uvtility's transmssion mains Although
water released from Sweetwatex Dam is now boosted through main line _
pumps to an elevation such theat the hydraulic gradient for the system
ranges between elevations 200 to 26-0 the company and its predeces-\
sors have eonsistently claimed to have restricted their dedication, :
or offering, of puol:.c utility water service to inelude only lands
below the 165-£oot contour unless additional charges, not provided
for in their filed tariffs, were paid 3/

2/ Evaluation of the possible effect of a final decision in the so-
called "Coloxrado River Case’ on availability of future water
supplies in this area has not been considered necessary :Eor a
determination of this proceeding.

.3/ See ‘rurnbull Co. v. Sweetwater Water Co. (1915) 7 CRC 738 (Lee
Study) ; Melville et al. v. Sweetwater Water Corp. (1921)

20 CRC 562 (Feude and Monett Studies). Since 1921, the forms
of application for water service maintained by the compary and
its predecessors have contained 2 provision to the effect that
the 165-foot contour is the limit to which service weculd be
supplied. By letter dated Decexmber 4, 1958, the Commission
rejected an attempted f£iling of this application form by the
company, noting that the form contained a reguirement (that
applicant for service provide utility plant facilities under-
certain conditions) that was more xestrictive. than the |
company's filed and effective tariff rules.

-7~
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At the time the 1952 agency ag:reements were entered :{.nto :f.t_ .
was realized that there were lands within the boundaries of the -
respective contracting agencies that were above the lGS-foot: contous
but which, nevertheless, wexe subj ect to D:.str:l.ct: or Cit:y taxes and
entitled to a proportionate share. of ‘the total ent:l’.tlements of |
Colorado River water, To meetthis circmstance a clause was con~-
tained in the ag;reement: with South Bay as follows. |

v eeonothing herein eon..an.ned sm..ll oe xxnderstood or
construed to obhgate Company at any time to serve
water in any portion of the arca embraced by South
Bay in which Company would mot otherwise be obligated
to render service, provided, however, the Company
agrees that if water sexvice is at amy time applied
for on amy nrem:.ses in South Bay which ave outside
the Company's established service area, the Company
will make available to such premises the amount of
watex that said premises are entitled to by reason
of being within the corporate areca of South Eay.
Such water shall be made available at the Company's
main closest to the prem:.ses but 21l costs of con=-
necting to the Company's main and of txransporting
the water therefrom to the said premises, including
the cost of labor, pipe or othexr materials or facil-
ities inclident thereto, sheall be borme entirely
either by the ownexr or occupant of said premises or
by South Bay and the Company shall be under no o'bli—
gation therefor." ('Ex. 24) .

A similor provxsion was coni:a:.nea :x.n t'.he .agency agree--
ment with National City (Ex. 23). ' _

Following execut:.cn of these agreements and consist:ent w:.:h
its historic practice, appl:.cant: refused to eoctend water serv:[ce ,
above the 165-foot contoux except in a few :.nstanees whe:re, by spec;.al
agreement and in accordance w:t.th the prov:.sn.ons of the agency agree- ﬁ '
ments, the cwnex was requ:.red to provide the necessary fac:tl:.t:’.es |
_without the refumd prov:’.ded by the company s e:ct:ens:'.on rule of the

sums so advanced. The company, in its answer to South Bay S compla:m*- :

in 1953 (Case No. 5515, supra) , denied any o‘bl:‘.gation to render
public utility water sexvice above the léS-foot contom: and pleaded

-5-
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the provisions of the agency agreements quoted above. : _', -
The Joint Statement of Pol:.cy and Understanoing rec:.tes _

that both Distxrict and Company are vitzslly interested :f.n development

of the areas in question and as pert:'.nent here, sets forth the

: mutual tmderstandings of the part:[es substantially as follows
(Ex. 2):

1. All lands within District's I:m:vunda*.e..> ckove the lsq-foot
contour, other than those receiving service pursuant to
the spec:.al contracts just mentioned, are outside
Company's dedicated service arxea, and all lands within
District and below the 165-foot contouxr (with a single
impaterial exception) are within the dedicated area.

Company will take within its sexvice area from t:Lme to
time and render service to those lands within District's
boundaries above the 165-foot contour upon application
by the owners thereof, on condition that such owners
pay the cost of construct:.ng 2nd installing all facil-
ities, including storage and pupping equipment to serve
such area, without refund, cont:’.ngent only upon the
availability of water.

It is expressly acknowledged that noth:.ng contained :Ln
the document is intended or to be construed to bring
within the dedicated area any land above the 165-foot
contoux, and that such dedication will occur omly when
and as facilities are constructed and serv:{ce is extended
pursuant to the Joint Statement.

Following execution of the 1952 agency agreements and of
the Joint Statement applicant entered into a m.unber ' of-cohtraets,
mcluding four so-called “master plan“ conuacts, provi.ding for
extension of its facilities and service, s a publ:‘.c utility, above |
the 165-foot contour in its Sweetwater D...str:.ct Comon to all |
agreements is the requirement that the ownex’ contribute, ‘w:i.thout

refund, 3ll or paxt of the cost. of the facilities. necessitated by

the extension, includ:’.ng “baclcup“ £atilit1es, .e., offsite storage, o :
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punping and transmission facilitiesx. With only three exceptions, the
agreements involve properties within South Bay s boxmdaries. Exeep«. -
for several agreements prov:x.d:'.ng for service to schools and one for
service to a chuxch they all mvolve exteus:z.ons of service to sub- =
divisions. | R

The “'mastex" 'agreeiuents eover situati.ona'wheref; _prlor o
‘Gevelopment in 3 certain area and in coutemplation ehereof the
eomoany and the various cumers of propernes in the area have col- :
laboraeed in laying out a master plen of all backup faeilities o
| requ:.red to make water available in the. area when and as tracts are
subdivided or otherwise developed Under the general format of the
mastexr agreements the respective ovners in the area agree to con- |
tribute the cost of these facilities (includ:.ug in some cases, A
conmbutn.ons of land), without refund wh:.eh cost is apportioned
between them in a manner mut:ually determ.ned to ‘be equitable. For
lands below the 165-£oot contour and within the area ineluded :Ln the
master agreement, the utiliw has \mdertaken to pay for backup costs '
associated with such lands, As each t:raet (:Ln some cases J’.udividual
‘res:.dent::.al lots or paxcels) in the area is developed a separate |
agzreemert is entered into with the developer or owner wh:[ch t::'.es in
with the mast:er agreement and provides: for contribution of the cost
of the on~site fac:f.lities required for the particular tract or |
paxcel. Unquest:ionably, provision of bac! cup facilities pursuant to
such overall plamns is more economical and cons:.st:eut w:i.th good
vaterworks practice than would be the case if each’ development were
ceparat:ely engineeted , |

The agreemeut:s w:.th indiv:tdual developers provide e:f.ther
for concribution of the on-s:x.te cost:s and assoc:t.ated baekup costs,

-10-
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without refund, or, in areas both above and below the 165-foot eon-':v
tour, for refund of 2 pereentage of the total deposit, computed from -
cextain designated lots upon ‘sctual revenucs from customers ', |
receiving service on such lots. In some Cof the agreements the baek-
up facilities have been de31gned for the partrcular development' in-
others, the developer has been charged a port:f.on of th‘e/cost of the o
bacmp facilities contained in master plan agreements.- o |
Special meation may be made here of the Fr:Lnge Area Master o

Agreement (sometimes referred to in the record as “I:‘AMA Exhio:.t D ', -
attached to the original appl:.cation and Exhi‘bit 8 :Ln evidenee).

This master plen agreement, dated April 7 1959, refers to an area '

of approximately 787 acxes located mmediately east of the C:’.ty of |
Chula Vista 2nd an’ ‘eastexrly boundary 1ine of South Bay Irrigation
District as it cxisted in February, 1954. Most” of Lhe land lies |
above the 1l65-foot contour, The area, formerly ccmpri.sing a portn'.on'

of the Otay Municipal Water Distxict (wh:[.eh hed no faciln.t:f.es for o
water sexvice), was annexed to South Bay early 'I.n 1959 pursuant to o
the terms of a Joint Statement of Policy and Understanding between .
South Bay and the Otay District, dated February 3, 1959 (Exhibit 6) . R
By a previous resolution of its Board of Directors (Resoluti.on

No. 116, adopted December 2, 1958 Exhi'bit 7) » South Bay for :Ltself

and as representative of the cwners of all lands w:’.thin :Lts then
present and future boundaries, requested appl:.cant " thorugh not
obligated to do so", to render watex service, upon annexation

of this “fringe" sres, upon the scme’ cond:.tions as serv:.ee '-

to lands above the 165-foot contour w:‘.thinSouth'.Bay's

4/ Of the 48 zgrecments in the record (including the Joint Statemert
entered into Detween February 22, 1954 ond Septembexr 10, 1959
six were filed with the original appl:x.cation. The .Ioint State-
ment was {iled with the original appiication and approval of its
terms was sought in the first amendment; one came In with a
second amendment, s$ix were separately introduced at the hearing
(including ome that was not vet signed by the parties), and

%g)were received at the hearing as a eompos:.te e:chib:[t (I:xh:.b:.t

.11-




original boundanes, i.e., pursuant to the terms of agxeements bet-
ween South Bay and applicant dated February 20 1952 Apr:!.l 8, 1952
and August 3, 1954 and the Jo:Lnt Policy Statement of February 22
1954, ' | - ‘ .

Many of the contwacts involved. ::.n tbis proceeding :an:[-. -
dentally, have resulted from annexations to South Bay for the expresa |
purpose of obtaining water service pm:suant to the 1954 Joint State- o
ment between applicant and South Bay. '

The “'FAMA* agrcement allocates the total estimated cost of -
$356,750 associated with installing a 2,000, OOO-gallon storage tamc,
two booster pumping plants and appro:d.mately 19,000 feet of lz-inch
16-:’.nch and 18—inch transmission wmains to 51 separate parcels of
land comprising the 787-acre area. 'I'he ut:.ln.ty agrees to pay the
sum of $6 494 toward the eat:.mated cost of a portion of the trans- H
mission facilities. That amount represents the Pro rata. sbare for .
appro:dmtely 8l acres of land below the l65-foot contour. ,.

" The following tabulation indicatea ttxe undeveloped land
above the lGS-foot contour and within the boundaries of South Bay
as of September 1959.5/ It can readily be seen :Erom. this tabulat:.on' o
that a potential exists for cons:t.dera'ble growth under the terms
and conditions of the supplemental extension rule proposed by

appln.cant, to which reference has ‘oeen made a'bove. L

Area | S 'rotal Acreage

: _ R _‘
Existing Boundaries of District ' 3 390 acres._\-

Lends Presently Receiving Water Service 550 acres’
- Total Undeveloped Lend Available . o

for Future Growth .‘ 2 840 acres.

Lands within "r:.nge Area o | |
Mastex Agreement 700 acres‘ :

Other Undeveloped Lands = 2 140 acres
a. Excluding Sweetwzter Resexvoir Lands S

2/ By comparison, lands in National City avbove the l65-£oot contour
comprise only a small area near the city s northeastern limita.

- -12-
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Enough, we tnink, has been said to indicate the extent and -
nature of the general plam conceived by appl_cant and other inter-‘
ested ageocies and persons for providing water service to these higber
lands, the development of which, almost certa::.nly, would not have |
been comnsidered feasible pr:.or to the advent of a supply of imported
water, The company, by :.ts proposed supplemental main extension rule, a |
seeks to perpetuate that plan B |

- Ve now turn to a consideration of the statutofry and regu— .

latory framework within whicih the foregoine; events 'b.ave occurred A"_

the outset, it is recognized by all part:.es ~- and we here find - o

that the several agreements and understandings 'before us concern:.ng .

water service to the areas in question prov:.de £orx such serv:.ce -

undex terms and conditions at variance with applicant‘ s filed and
published tariff rules. In such circtmstances, we are of the opin.ion'
that the law contemplates and, indeed requ:zres prior Commission
sanction to make effective cont:acts :.nvolv:z.ng tariff deviations _

(Public Utilities Code, Sec. 532; General Order No. 96 Paragraph X) .

Applicant, prior to f:.ling the instant application, did

not seek or secure autbority from this Comm:x.ssion to make effective

thc several agreements here under considerat:.on. The record more- L

over, is persuasive that the Commission s authorization would have

contiaued to go unsought had not the Supreme Comrt of California on

Febxuary 2, 1959, declared che doctxyine, previov.sly appl:.ed by the |

Commission in other similar s:.mations, thac although a water utility .

may not be compelled to extend ocutside its dedicated service area, >

wacn it elects to do so volxmtarily it must ab:.de 'by :.ts rules or ‘
secure prioxr authority frox The oon:mission o dev:.ate toerefrom. )

6/ Czlifornmia Watexr & Telepnone Co. vs Public Utilities Commission,
ST Cal. 7d. 478; rebosring dented, Yoreh 4, 1959 == Someclnes
referred to as the '"Sawyer’ case, which arose in the company's
Monterey Peninsula Division on a subdivider's contribution
contract essentially lilke those in the instant proceed:Lng

=13~
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Applicent, at all times pertinent to this discussion, has .
had available to it, pursuant to Sectn.on 1001 of the Public Util:.ties :
Code, the right to extend its facilities into areas contiguous to ‘
its exdsting system without baving to procure from the Commission a
cextificate of public convenience and necess:.ty.‘ The' contention
hexe, that despite the ¢clear hnguage of Section 532 of the code and -
of paragrap“ X of the gemexal order - the legal effect of which was
perfectly plain to the emtixe Com:t in the Sawyer matter - the
utility, ‘nevertheless, in giving effect to» the "pre-Sawye:." contracts, ) “
was entitled to rely on its owm interpretation of the effect of

certain decisions rendered outside the context of the regulatory
scheme in this state, is one with which we are unable to agree. _

It may be noted in passing, that Section 702 of the Code
also requires that a utility conply with :Lts rules and that it do-
everything necessary to secure such compliance by its personnel | |
Presumably, since the company took the positiom it did with re..pectj'
to its status when extending sexvice to tm-dedicated areas it like- ‘, |
wise considered Section 702 to be inappl:.cable to such activities.

with regard to the. contracts executed since the date, , i
Maxch 4, 1959, on which the Sawyer dec:.s:.on became final including
those for which interim suthority was granted in Application No. o
62080 as amended, pending a final decision in the instant case, we
are confronted with ‘somewhat of a dilemma The company, in. deference B
to the Com:t s conception of its duties as a reg\.lated public util:.ty, |
is seeking authorization not only for. the post-Sawyer" deviation
-agreements but for all deviation arrangements and understandings con-‘
cluded for extensions in its Sweetwater District since 1954 W:.th |
one exception, which relates to em agreement, dated April 28 195
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to extend Both above and below tﬁe 165ﬁ-foo't‘. contcﬁt‘ in & '27‘-;3&:.3‘
ccvelopment in Natianal City (Exhibit G attached to the ong:’.nal
application) , the terms and conditions of these agxeements have
their source in the Joint Statenent witn South ‘Bay executed in
February, 1954. Aside from certain spec:{al provisions, the agree- |
went in the National City area’ conta:t.ns othe:: terms and cond:.t:s.ons
at varisnce with the main extension ru.le which are similar to those,,_‘
nentioned earlier, that p::ovide for both contributiona and advances
by the developer.

What applicant is m:ging here is that the Commiss:tcn

accept the totality of what has been == and is be:l’.txg --.accomplished o

in the Sweetwater D:[st::ict, and, by author:x.ziﬂg the proposed supple-' e
mental actension rule, to give advance approval to the contimuatn.on |
of such activities, subject only to the power of the Comm:lssion to
- Initizte investigations on its own motion :Ln Spec:(fic cases. It is
cloimed that consumers and developers have benefited from these -
-Tangements as well as the utility and o.e pu‘blic agencies for
vb.ich it delivers water ent :.tlements, that all part:t.es have compl...cd‘
with their cont::actual obl:.gations and. tb.at the development of thc
area has acvanced to such an extent that, as. applicant has put :r.t,
“it is unthinkable that applicant woulc refuse to proceed regard-‘ .
les* of what consequences wight ensue to it ::.n the event of the
Comz.ssion s refusal to approve'. (Appl:.cant 3 Reply Br‘I.ef > p. 6 ).‘
Purthe:t, and in comect:’.on with the request, urged by Soutn Bay h
ond othecs, that the Commission grant the requested author:tty but
attaca a cond:.tion to its order ’ applicant conclt_des- _
"S, That the application should be granted wme
conditienclly, so that the arrangerent that has
operated with such mutual satlslaction in the past
will not be rendexed unavailable for the future by

imposition of conditions that Applicant could not,
in good conscience, accept.'? (Reply Br:x.ef, p. 21). i

15—
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The evidence here :l.ndicates that the cost of providing
sexvice sbove the 165-foot contour generally exceeds tne cost to-
sexve below said elevat:’.on primaxrily. because of the add:{.tional
pumping or booster facilities required and because of hig,her unit
costs for storage due to the predominsnce of smaller tanks at o
higher elevations. With respect to distribution facilities withn.n
a subdivision, or to an individual parcel there appear o be’ no
maj or cost differences between h:[.gher and lower levels. |

The company takes the pos:.t:l'.on that it is for the best
interests of consumers on the whole. system to require contribnuons
of the cost of providing serv:.ce above the 16S-foot contour. No
deprec:.ation expense 1s allowed on such assets ad the:Lr cost is
" deducted from the utility's fixed. cap:l’.tal in estimating the “rate
base” on which the company is allowed to earn & return, in '. :
accordance with 1ong-standing rate-vmald.ng pol:.c:.es of this
Commission. To that extent, the plan followed by appl:.cant here and
as proposed in .rts supplanental ma:{.n extension rule would appear
to provide a measure of protection aga:l.nst higher water rates. Ao
offsettz.ng factor, however, is that the utility is responsible for ‘
operat:.ng maintaining and xeplacing the cont::ibuted facilitles and
for pay:.n.g taxes on them. Items of expense are, of course, proper
deductions from revenue and are ult:f.mately reflected in the rate
level, Although no detailed studies on the suo_';ect were: placed in
the record, a company official estimated that it presentlj costs
about five cents per hundred cubic feet to boost lwater ‘ah'ove the
165-£o0t contour. Also, this same offic:x.al indicated that for
developments at higher levels in the very near future, the mains, R
serv:!.ces, meters, hydrants and tanks to be installed would cost
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about $475 per customer as’ compared w-.I.tb. the company s present ’
investment at lower levels of about $BIo per cuatomec 'L’here :I.s
nothing in the recoxd, however, to indicate how much, :Lf any, of
this difference in cost is due to elevat:ron.

We zre of the ooinion tbat applicant has pm:sued Its course
in the Sweetwater development under a mistaken v:{.ew of the law and
not from lack of good fa:x.th. When the Supreme Court of Cali.forn:‘.a
for the firxst tixze In a3 case like this, declared .he :Law *o be what
the Commission == at least in its more recent deci.sions — had
considexred it to be, applicant hastened to present the full story of
the Sweetwater D:.’.stnct controversy to the Commission, at firs..
taxrough :Lnformal advice by its officials and shortly after ‘oy the
£51ing of this applicat:.on. - |

'I:he Com:t.ssion, acting within the limitations of :f.ts con--'
et:.tut:.onal and statutory power, has considerable discretion in :.ts
dcalings with the utilities it regulates. The applicat:‘.on before us
is addressed to that discrzetion. Otber aopl:.cations for author:.ty
to deviate from the mein extension rule , in cases invol\r:mg ele-‘ j |
vation problems and the shaxring of costs of both backup and- in-tract
facilities by the utility and the 1and developer or subdivider, have :
been considered by the Com:.ssion and granted in 1:{.ght of the spec:.al
circumstances 3bown. In those cases, unl:.ke that here, the cost of
the required frcilities advanced by the subdiﬁder or deve‘.l.ooer has \
been subject to ref'u.nd under various me:hods prov:’.ded 'by agreements |

between the parties, and the requests for approval of 3uch agreements

have usuallv been subm.ttee to the Con:mrssion :Ln advance of con-
struction., — -

2/ See, for example: California Weter & Telephoume Co., (1955),
Decision No. 52026, Apniication No. S0954; Sacdcov water Co.,
(2.960), Dec:.s:.on No. 6C004, Apphcet:.on No. 405’45» etc. e

e
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In the present case we are faced with. thecompleted ". or
progressing constxuction of backup facilities and ::.n-tract instal-
lations for water sexvice to ronghly one-half the total number of
acres plamned for ultimate development in lands of South Bay Irri- |
gation District and the City of National City, cb.ieﬂy at ‘elevations
above the 16S-foot contour, The design and agreements for payment |
of the costs of & major portion of those facilities, not to mention ~'
their construction and installation, wexe eithexr completed ox’ well
- advanced long before formal antnorization for the ru.x.e deviations
involved was sotght. Some 5, 000 active watex eonsxmers have been
added to the Sweetwatex systen since the developments flowing from
the master plans and understandings, initiated by the Joint State- -
ment with South Bay, were undertaken. - Our discretion in these
circnmstances should, we t‘oin!c, be exercised with due regard to the .
consequences which as we view the reco':d ™ay be considered as :
probable in the event of eithe:: a grant or 2 denial of the requestedi‘ L
autbority. | ’ R |
If the application wexe to be denied and the ut:[l:.ty
directed to xevise its ag:reements strictly in accordance with the
prow.s:.ons of its main extens:.on rule, it would appear that, asa
prclimmary accounting operation, the company would have to set np
on its oooks by transfers from contribntions, certain liabilities |
. in the form of refumd contxacts total 1ing apm-om.mately one’ and one-
half million dollars, and would undonb...edly be faced with tae
“reqnirement of maldng retroactive refunds on such contracts, £ox
years: p....or to 1961, in an’ nndiscloscd dmount of dollars. Fu:.-ther,‘ ‘
to the e:rtent that such reﬁmds are. made both tet:oactively and

in the fu'-nre, the nt:.lity s rate base woulo 'be increased ~nd in
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addition, the utility would claim, as an opcrating expense, added
dcpreclation on about one and one~-half mJ.lln.on dollars of property._
This increase would be offset, in some small deg:ee, by minor
ad;ustments in income taxes. The end result, if the ‘application
wexe denied would 'be that the consmers would be asked to sbare

the increased burden in the form of higher rates for service. As‘
we see it, the only benef:.t flowing from cem.al of the applicat:.on
would be that accruing to the developecs and subdividers through
cash refunds resulting from conversion of contributions to advances :

in aid- of const:ruction.

If, on the othex hand the application - at least to thc '

extent of authorizing existing contracts -- were to be’ gxanted > n.t -
 is difficult to see who would be inJm:ed or in what way the pu‘bl:.c |

interest would be adversely affected. Certan.nly, the consxmers, |
whether oo the main system or at the higher elevations, would not 'be'y |
called upon for revenue increases that would otherwise be necessary
for retirement of refumd obligations. | |

We have concludec, after thoughti'nl 'consideration of tne‘
record and of the ecitita’ole factors inbedded' in-'it,' that ou:: dis-
crezion should be exercised in the direction of stabilizing, to the.
extent we deem practicable, that which has been thus far accomplished,
but that future construction or installation of facilities, whether
off-s:.te or on-site, should be in stn.ct accordance with the pro-
visions of the utility's main extension rule in effect at the time
unless prior authority to deviate therefrcm has first been secured
by the utility. o .

In reaching this conclusion we bave been persuaded --':

zad we find -- that, under the apecial facts and cirmmstances of
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this ease, the public' Interest generally- and'the i.eterests: of the."
utilicy's ratepayers specifically would be 'better sexved by p:anting
authority to carry out agreements that have e:.ther been fully
executed or under which actual eonstruction oxr installation of
facilities has coumenced as of the effective date of this decis:.on.
Among the c:\.rcmstanees cons:.dered to wh:Lch reference b.as already
been made, are those which indicate that the general plan, set up
undexr the initial agreements, for the design and construct:.on of the
necessary facilities appears to be in accoxd w:x.th good waterworks
practice, and thet developexrs, subdividers, comm:t.ty representatives
and the utility have concluded that the 'best interests of all con-
cernee would be sexved withln ..he context of the plan thus far
cazried out, | -

We see no reasom, 'aowever, for vgrantirlg te the'}ut:ili‘ty' th‘e'.
com..mu:.ng pr:.vilege, not possessed by any oc’aer utility in t:he st:ate,‘.
so lar as we know, of proceed_ng in the future as :Lt has in the past .
through the unique device of 2 sPecial main extens:f.on rule which o
removes from the scrutiny of the Commission all arrangements for
prov:.oing watexr service above the 165-foot contour that: are not- :t'.n
accord w.Lth the basic main extension rule requ:.red to be fxled ‘by
water utilities. Certalnly, if :Eeasible plans were to be developed
for water sexvice In areas in the &weetwater D:L.,tr:{ct not: yet .‘ . ‘v.“‘""
included in the system, and the public :Lm:erest wexe to be served
by such projects, the Commission would be anl_ned to @:ant wh,atever
authorn.ty wmight be appropn.ate > despi.te the st.r:rct requ:.rements of
any uniform rule which might otherw:(se govern such transac..:t;ons. ‘The .' -

request to file a Supplemental water main extensz.on rule should anc.
will be denied. | ‘
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Fu:rther carry'.r.ng out the intent of our disposition of this‘ ;

proceeding, we conclude that the terms of the Jomt Statement of
Policy and Undexrstanding entered into between the ntility and South
Bay Irrigation District on February 22, 1954 should be effective and "
should Tun concurrently only with respect to the agreements for con- |
struction and installation of facilities wh:.ch have been fully .
executed or under which actual conmstruction or installation has
commenced as of the effective date of this decn.sion. Aside from
such conditional and limited validity we hold said J oint Statement .~
to be void with respect Co water. sexvice to be rendered after the
effective date of this decn.sion in lends above the 165-£oot contour
within the boundaries of the District as. now constituted or there— o
after modified by annexations. o o o
'rbe disposn.tion we maice of tn:s.s proceeding does not
require an extended discuss:.on of the various contentions of South |
Bay, Chula Vista and Nat:.onal Cicy concern::.ng the diveree methods
proposed by those parties for al:.enating from the company s assetsv
the sums represented by the cost of contr'r bnted facilities. - i
In the ﬂrst p'Lace - and as stated above - the cost of o
the contributed facilities is deducted from the company s £ixed |
cap:x.tal in & rate case. 3Iut that is no«. what is involved in the o
proposals of the District and the Cities. Both South Bay and C'nv.la .
V:z.s._a, joining with ‘applicant in requesting authorization for the‘; :
agreements and the snpplemental extens:.on Tule, p"'opose that any ’
such authorization be conditioned in 2 mommer similax to’ the |
statuetory condi" fon (Public Utilitics Code > Section 820) ' which -
declares that the Com_ss:'.on shall have ne powes: to az.thorize B

| cap:.taln.zat:.on of certain :.ntangible r:.:;nts, exclnsive of any tax- 3

21~
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or annual charge connected therewith No specif:f.c statutory, ‘_
authority has been grantcd to. the Commission to attacb the
‘conditions requested and we are mot d:[sposed to assune such
author:.ty in th:.s case. | . \ ‘ . | L

" The City of National City has urged that the contracts .
be held to be void from the heg:.nm.ng, ‘but proposes, nevertheless,_.‘..
thet the Commission now declare the contributed assets to be .
ded:.cated to the pu'blic and held by the util:.ty in t:tust for the
public" whenever a case anses in which the value of such assets
may be before the Coumission :Eor determination.: What we - have |
just .said en this issue disposcs of tb.:.s reqnest. S

| Public hear:{.ng baving been held herem, the application, o
‘as omended, hav:.ng been submitted for decision, the Ccmnission hav:.ng
considered the ev:i.dence and argument and now oe:.ng fully advised
and basing its order upon the :.ndmgs and conclus:.ons contained in.
the forego:.ng opinion, | o |

CIT IS ORDERED that. , | o ‘

@ Applicant is authori zed to carry out ..he terms and con-
dizions of . the follom.ng agreements, includ:.no the Joint Statement‘-
of Folicy and Understanding with South Bay Ixr.;.gat:.on D:Lstrict _ |

(Cxaibit 2 herein) and similax understand:.nqs conce:ning prov:Ls:.on
of water service to lands above the 165-foot contour with:f.n the
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boundaries of said diatrict and of the City of National C:Lty, to the
extent only that said agreements have been fully completed, or that ,
actual construction or :'.nstallatzf.on of facilities may have comenced
prior to the effective date of this order | | o |
Exhibit No, . Perzy
C (anmexed to or:Lgina E Clarence ES- Mon'is, Inc. ‘,
application herein) :
8 Ha‘c I‘. Stewart, et a'L
9 . Syracuse Development - CO.

10 : - Myron J. and- Betty M. Dalseth
11 - William A, Buford -

12 ‘ " . Casey Construction’ Co., Inc. S
13 - Eixon-Construction-Co.," Inmc. . 0
14 . ' Security Title Insurance Co. =~ ~ -

_ o - . . . Southern Californ:!.a Baptist - ;

-Convention:
'.Lo Construction Co-

Vista School. n::sci.-icc R

© Wilco: Development Co, " - ,
- Clarence E. Morris, Inc., and
~ all agreements listed in
- Tables 44, 4B and 40 of
*""beb:[t 19. R \

@ The request °f South B*'Y I’-"-'isation Distr:[ct for recon" o

sidexation of the ruling made at the hearing with respect to the
offer in evidence of Exh:[bits Nos. 26 and 27, relat:t.ng to plans for

public ownexship and opa:atlon of applicant s Sweetwater Dist::ict
system, is denfed. | |

(3) Except as granted in parap:aph (1) of this order the
application, as smended, in other respects is den:l.ed

The effective date of this orde:: shall be: twenty days
after the date hereof. ' L o

Dated at ___, Californda, '-'-h-'f.-‘v‘ M -

day °£ - AEC':‘MA‘F*
Yyan

Sanh-andﬂw

um{ssioners :




