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BEFORE TR PUBLIu UTILITIDS COMMISSION OF THE STA'B.T OI‘ CAL]I‘ORNIA  1

Investigation on the Comission‘ ) :
own motion into the operatioms, ; ‘
rates, and practices.of -DONALD C.

PELLZNDINT, DAVID L. PELLANDINI, ) . ,
and LOUIS E. PELLANDINI, doing & Case No. 6949
business as PELLANDINI IKUCKING C
' COMPANY -

- Phillip C. Wilkins for the respondents. . |
Elinore Cbarles for the Commission staff.

OPINION

Order of Investigation -

Counsel for the part.tes herein stipulated that the title
of this proceeding be amended to show Pellandini as the proper name
of the respondents. 'Ibe Commission heretofore instituted its order
.of investigation into the Operations, rates ‘and practices of said
respondents for the purpose of determining- |

1. VWhether res dents have acted in violation of
Section 3654 of the Public Utilities Code by
charging, demand:.ng collecting or receiving a
lesser compensation for the transportation of -
property than the applicable charges prescribed
by the Commission in Mi.n:imnm Rate Tariff No. 2.

Whether respondents have acted in violation of
Section 3603 of the Public Utilities Code in-that,
by means of a device, i.e., an alleged "buy and
sell” arrangement, respondents.assist, suffer, -
or permit Pacific Limestome Products, Iunc., to
obtain tramsportation for prope between points
within this State at rates less . -those
established by the Comm_.ss:.on in M.'Inmm 'tate
Tariff No. 2. \

’l’he order which shoulc be issued by this Coumission
in the event it be found that any of the alleged
unoerch.arge violations have occurred _
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| Public Hearing

| Pursuant to the ox de'- of investi‘,ation, a public hearing
was held in Sonoma before ’Examiner Zdward G. I‘raser, on November 2,
11960, ~and the matter was. taken unde- submission at the close of the
-hearinb.“ | o

Stipulations .

It was stipulated that the respondents hold Radial :Iighway ‘
Common Carrier Permit No. £9-138, which authorizes the handling ox

grain, feed ‘sand and gravel within a radius oi 500 miles from

Sonoma; that. re3pondents were served with M:.ni:mm I{ate ‘Iarifis Nos. .
- 2 and 7, and Distance Table Ho. 4 and all supplements and correction.,
thereto. The respoundents fxxrther stipulated that the photostatic
copies -of doctments in Exhibits Nos. l 2 and 3 are true and’ correct |

copies of the original docments in the records of the respondents. .

I:vidence Respect:.ng Use- of Device .
Resulting in Undercharges

A representative from the Field Section of the Transporta=-
tion Divisn.on of the oommissn.on testified that he made an e.camination
of the tranSportation records of the respondents on ¥ ebruary 23,
1960. l'hese records covered transportation performed durinc, January
of "1900. Seven freight bills were. selected 'by the representative as
: being typlcal of the records ava:.lable Zox- the transportation per-‘

'formed during. the month. | ' |

The witness introduced E:dni’oit No. l, which consists of the
seven freight bills, along with the shipping tags and Pacif:.c
Limestone Products, Inc., sales orders. Each freight bill nas _
prmted tnereon the word’ "fhipper" followed 'by the name " Pac:.i'»c '
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Lime.,tone Santa Cruz'"; the Shipping Oxders o£ Paci.i.'ic L._mestone
Products, Inc., list "Pellandmi Truckin, Co" , as the buyer, and
then show sh..p via truck” to named consignees (in Petaluma, Santa c,/
| Rosa, Novato, San x\ai'ael and Napa) .
| The staff witness testified regard:mg Exhibit No. 3, which
is an agreement dated Tebruary 28 1955 bemeen L‘dgar 'l‘ully and
I.ou::.s and Donald Pelland:.ni ‘The witness also testified’ concerning
...xhibit Yo. 2, an agreement dated rebruary l 1955 between I‘red .
Johnson and Ma'bel M. Johnson (s:ane deceased), do:.ng; business as
Pacific Limestone Products > and Louis and Donald "elland:.ni ’Ihe
course O.L conduct pursued 'bry respondents and Pac:.i"" c Limestone | o
Products > Inc., in perfo*ming under the provisions of this agreemen._
indicates that it was considered that ’-”acific Limestone Products, o

Inc. > ‘was su‘bstituted as a’ party to the agreement in place of
Paciiic Limestone Product...‘ ‘ s » R .
The witness testified as to several c:onversations he had

with Y. Loufs Pellandini, ’Ihe latter advised the sta:Ef representa—' -
tive that the respondents hauled poultry feed from Pacific I.mestone :
Produets, Inc., but not" as 2 perm:.tted carrier under the provi.sions
of M:Lnnmm Rate Tariff No. 2. Respondents purchase the feed at the
Santa Cruz plant of the Pacific Limestone Products Inc. > and then
haul it to their ranch or to a point where it is to 'be delivered
to a cons:.gnee. If delivered to a consignee > the title passes to r" |
Mr, ‘Edgar 'l‘ully, on delivery. Mr. ‘l‘ully pays the respondents for
the load and then collects from the consignee.' Mr Iully is a
salesman who contacts prospective customers, talces orde s and calls
the respondents to. malce delivery. _ o

A rate expert from the Rate Analysis Un..t of : the Commiss.ton
staff testified: that the respondents received $lOl.00 for each of the '
loads transported under the . seven parts of I.‘.xhibits Nos. l and 4.
This sun is the difierence 'between the so-called sale pr:.ce paio by - |
the respondents and the sum for- which the respondents sold each load. N

'I.‘he witness authenticated Ethbit l\Io. 4. and stated the $101..00
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received by the respondents. Zor the tran..'. rtatlon of each lo.:zf’ d
less than the charges obtained by applying the provisions of w.nmum.' |

Rate Tariff No. .
Position of the Respondents

Respondent Louis E. Pellandin:l’. testif:l.ed that he - and his
two sons own and manage the Pallandn.n:{ Trncking Company. |

He testified tb.at the 1955 agreements were drawn oy a-
Santa Cruz attorney ‘who- assured all parties the contracts were legal.
Prioxr to executing the contracts a copy of ‘each was delivered to the
Santa Rosa office of the Publ:’.c Ut:.lities Comm:.ss:r.on. "'he witness
was advised the legality of the contracts wou.ld be c‘hec::ed and he
would bc informed. Ee received no further word and therefore deduced
that the contracts were approved o o o
‘Ihe witness stated that Mr. Tully, who does bus:f_ness ) v

as Kalkar D:r.strn'.butors, calls Pellandmi T*uc’dng Company when an. /

order is obtai.ned and the latter then fills the oxder. Usually the
goods are p:x.cked up by the respondents and oel:.vered to the consignee.
Mx. elland:.ni said title passes to respondents on each load when :’.t is
loaded on tneir truck. They carzy cargo insurance in favor of
Pac:!.f:tc Limestone Products, Inc., but this is to i.nsure their bemg

~ able to pay the purchase price. | | | o
‘ :Jhen his load is delivered to the consxgnee, title passes |
to I:dgar Ve Tully and the latter pays Pellandini for the merchandise; |
Tully must then collect from the cons:.gnee. 'I'he respondents loolc only
to Tully for the:f.r money. ‘I‘ully test:l’.f:[ed that if he could not: con--
tact one of the "Pelland:x.nis"; a...ter recen.ving an order, he called
Pacific L..mestone Products, Inc., direct and t‘ne latter arrangeo for
Pellanoini to- p:l.ck up and del:l'.ver. R |
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'l'he respondent Louis Pellandmi stated that he is the local
agent for Pacific Limestone Products, Inc. Ee has a warehouse on hJ.SY '
ranch where he cames an invento"y and he frequently sells direct
to mneighbors who haul their o goods The respondent is a feed
broker and has 2 license to mix and sell poultry feed H:.s principal
sexrvice on ‘the counts enumerated by the staff however, was trans-— o

‘ porting the goods

Respondents also haul rice, bran, alfalfa, and meat scrap.,
for Al‘bers Milling Company undexr their permitted authority.
proper ninimum rate is assessed and . collected on these loads. ‘ Less ‘
than 5% of their hauling is pe:formee under theix pernn.t. 'rhe rest
is under their agreement with Pacific Limestone Products > lnc. ‘. o _

Wor. Fred 7. Johnson, pre.,ident of. I’acif.:c Limcstone RV
)?"oduc" ts, .s.nt,, testified fo.. ...ne ...espondcnts.. Le co;roooratec tae |

statemente of Mr, Pelland..n... and aid b-J.S company tne sole produc-

exr of "Kalkax", the poultry feed hauled by the zes pondents. Fe sells

direct fxom bhis plant to his customers as a rule, with’ ti..le pa..s..ng

+at his plant and most of the hanling being done by the buye*s. The .

respondents are the only trucker nsed by Pacific Limestone Products s c,

~ The witness stated the Pellandini warehouse was necessary -

~ to his business, since customers in the Sonoma area can go to

Pellandini ror theix Pacific Limestone Products, Inc. suppl:.es,

rather than hav:.ng to make arrangements with the main of :l.ce of

Pacific Limestone ‘Products, Inc. , in Santa Cruz. S B
“Di.scussion . - | | ‘7 | |
| - The evidence shows the tranSportat:.on was perfotmed as
alleged. It also shows that the principal 1£ not the entire - se:v-
ice performed by the respOndents in each of the seven charged counts ‘
was that of tranaporting gooda to the consignee
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When operating as a highway canier the respondents must
observe all of the rates and provisions of the tariffs concerned
along with the minfmum rate provisions prescribed by this Comission. |
If a contrary decision were adopted,. it would nullify the regulations.
governing higkmay carriers in the State of California

‘I.'he contracts executed by the Pellandinis (Exhibits Nos.
2 and 3) cannot be- interpreted so as to exempt the tran...portation :L:n :
question by the respondents from the application of the Minixmm Rate._ ;
Provisions promilgated in the tarifss adopted by this Comission. |
“The tc.::..ii' apnlicable, on tne facts » to any pait:.cular shipment
cannot be changed ty an agreement bctween the parties. Gardner ys.’"

Rich Manu.facturing Co., (1945) 68" Cal. App.‘ (2), 725 730.' -
Findings ‘and Conclusions '

 Upon’ the evidence of record the Commission finds that'

Respondents are engaged in the transportation of property
over the public highways for compensation as a radial highway conrnon
carxrier pursuant to Radial B’.ighway Common. Carrier Permit No. 49-188
issued by this Comission. - ' , | o

| 'Ihe aforementioned "buy and sell" transactions constitute

a device within the meaning of Section 3668 of the Public Utilities
Code by which respondents have perm.itted Pacific I.imestone Products,
Inc., to obtain transportation for property between points with:.n
this State at rates less than the applicable minimum rates then
established by the Commission. | o

Respondents assessed and collected charges less ‘than the
applicable charges established by this Conrnission in Mini:nm Rate

Iariff No. 2, which resulted in undercharges as follows (from
7 V:dn.bits Nos. 1 and c,) B o e
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Exhibit No. &  Respondemts' . - "_, Amount of -
Part No. - Frt. Bill No. Date Undercharg_

3660 1/ 4/60° $ 39.00°
3656. 1/ 5/60- 54.00:7
3688, 1/13/60 - . 15.25:: =
3680  1/18/60" . 39,00- -
3683 1/19/60. = 34,00 .
3687 ,1/22/601‘~f‘ 246,007 -
3699 1/27/60 34,00

The total of the above undercharges is $239 25‘ i
The Commission therefore concludes that- '

NAVsWNH

Respondents, through the use of the "buy and sell"
arrangement, more fully described above, have acted

in violation of Section 3568 of the Public Utilities
Code in that, by means of such device, i.e., the

"buy and sell” arrangement, respondents have assisted,

- suffered and permitted Pacific Limestone Products, Ine. »
to obtain tramsportation for property between points
within this State at rates less than the applicable

charges prescribed by the Comission in v Rate ,
Tariff No.. 2. |

Res ndents have also acted in violation of. Section
3664 of the Public Utilities Code by charging,
demanding, collecting, or xreceiving a lesser ¢
sation for the tramsportation of property than

applicable charges prescribed by the Comiss:f.on :I.n
Minimum Rate Tariff No. 2, L .

Penalty

The respondents permit will be suspended for a period of
five days. Due to mitigating c:’.rcumstances and the fact that the -
total of the. tmdercharges is small the imposition of said suSpens:.on
wn.ll be deferred and held in abeyanee :Eor a period of ‘one year. _

The Commission having foumd the facts as hereinabove set
forth and eoncluding that the respondents have violated Secticms B
3664 and 3668 of the Public Ut:.ln.t:.es Code, makes :.ts order as

follows: :
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A public heazring having ‘oeen held and based upon the
* evidence therein- adduced, e o
IT IS ORDERBD that-

1. Donald C. Pellandini David L. Pelland:fm. and Lou:.s E
Pellandini are ordered to cease and desist f.rom acting in v:.olation
of Section 3668 of .the Public Utilities Code ‘by assisting, suffer:‘ng,
ox permitting Pacific Limestone Products, Inc.,' or any other |
corporation, or any other person, through the use of "‘buy and sell”
arrangements such as those described in the opinion above, to obtain
transportation for any property 'between points within this State at ‘_,

xates less than the mi:nimum estsblished or approved 'by this Comis ‘
| sion. ' _ , ch |

2. Radial Highway Common Carrier Permit No. -’4-9-188 issued to
Donald C. Pellandini David 1'... Pellandini and Louis E. Pellandini
is hereby suspended for five consecutive days, _and they sha].l not
lease their equipment or other facilities used in operations under ,
this permit for the period of the suspension or d:x.rectly or :Lndirect-
ly allow such equipment or facilities to be used to. c:.rcumvent the
suspension H provided howevcr » the execution o:E said suspension
will be deferred and held in abeyance pending further order of the
Commission. - ' o B

3. If no further order of tbe Commission is issued effecting
said suSpension within one year from the date of issuanee of this
decision, the provisions of paragraph 2 hereof shall be of no o
further force or effect. | v‘

4, ReSpondents shall examine their records for the period

from January 1, 1960, to the present time for the purpose of




ascertaining if any additional mdercharges, unlawful remittances, |
or unlawful refunds have occurred other than those mentioned in this_ R
decision, ‘

5. Within ninety days after the cffective date of. this
decision reSpondents shall complete the lexam:!nation of their records
hereinabove required by paragraph & and file with the Comission a

 report setting forth all undercharges and all unlawful transporta-
tion charges found pursuant to that examination. ‘

6. Respondents are. hereby directed to take such action, ;
including legal action, as may be necessary to collect the amounts
of undercharges set forth in the preceding op:u:.ion, together with =
any additional undexcharges’ i'ox:nd after the examination requ:.red
by paragraph & of th:.s order, and to notify the Commission In

~writing upon the consummation of such collections.‘_i :

7. In the event charges to be collected as provided in
paragraph & of this order, or any part thereof remain uncollected
one huncred Wenty days after the effective date of this order,
res.pondents sb.all institute legal proceedings to effect collection :
and shall submit to t‘ne Comission, ‘ pthe first ‘/Ionday of ‘each
wmonth, a report of the undercharges remaming to be collected and
specifying the action taken to collect such charges and the result -
of such until such cha-ges have been collected in full or unt:.l
further order of this Commission. S - 1:::»' -

The Secretary of the Commission is directed to cause

personal sexvice of this order to be made upon Donald C. , Pelland:m.i
© David L. Pellandini and Louis E. Pellondini-and this order shall
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be effective twenty days after the completion of such service upon
the respondents.

, California, this

FESRiany




