mm sz CRICINAL

BEFORE THE PUBLIC UTILI‘I‘IES COMMLSS"'ON OF THE S'I’A.IE OF CALII‘ORNIA

In the Matter of the Invest..gat:.on v | ‘ |

g;:higg Commission's own motio:fx con~ ) L
the propexr treatmeat for o Ne - -2

rate-making purposes, to be Case No« 614;‘.3 '

accorded accelerated amortization

znd accelerated depreciation.

SUSPLEMENTAL ORDER
By Decision No. 59926, dated April 12, 1960 in the above-
eatitled matter, the Commission stated ...hat for rate-making purposes,

it will not allow a public utility to eharge to its operating en:pense ”

for fedm:al incowme taxes gny amount in excess of the amount of sueh

taxes. lawfully assessed by the ta:d.ng authority and paid oy the puo-

lic utility. _ , . _

It appears toaat there are some puol:.e ut:.lities whose rates -
have been fixed on the basis, among other tha.ngs, of an’ allowance £or
federal income taxes of amounts determined by the use of no"mal |
straight-line depreciation methods but whieh ut:’.ln.t:.es sinee have
elected to accrue on theixr eorporate books, and to charge to :.ncome ,
their federal income taxes determined by the use of liberalizcd
depreciation methods with the tax d:.fferentxals, or sav:.ngs, flow-.:.ng - |
thxough into surplus. It further appears that there are some ut:.ln.- P

ties which, tba:ough normala.zation, have accrued tar rese:ves and |

| carry such reserves on thelr balance sheets. " |

The Commission has considered this\matter and fmds and
concludes that the tax d...ffe::entn.als, or smn.ngs, thus can‘ied "o |
surplus represent amounts collected from the' rateﬂaycr.. in excess of ]

the amounts allowed by the Comm:z.ssion in £:.xing rates. ‘Iae

Commission's order in Decision No. 59926 vas. limited to the: treatmedt .




: : o \~ |
of fedexal income taxes for rste-msking purposes on.r.y and we. f:.nd and '
conclude that it is reesonanle and proper, in order to protect tne
public interest, to enter an order at this t:une :.nd:.cating accounting' ‘_
procedures £o be followed with respect to such tax d:z.fferentz.els, or
sav:.ngs, and prescribmg the metnod to be followed in dn.spos ng of “
the tax reserves. ' o '

Therefore, good cause qppearing,- . R
ISORD:.RED R o
1._ Thet every public utils ty under the jurisd:.ctn.on of thae"

Commission which aow has accu:mlated tax reserves result:mg from thc '

use of liberalized depreci. stion methods in comput:.ng federal income

- taxes, e.:ccept those utilit ::.es which pr:.f.or to tne date of to.:.s order
nave been authorized to dispose of such tax reserves, shall on or
before Jume- 30, 1961 unle s otherm.se earlicr mthor:.zed by this |
Com:.ssion, transfer tae balances in such tax reserve accounts to B
depreciation reserve accounts and’ report sech transfers to the e
Commission within ten days thereafter. .- |

2. That every public util.tty waose presently preva:.l..ng rate
schedules have been fixed on the basn.s, amcng other th:.ngs, of the
inclusion in-operating e:cpenscs of allowances for federal income taxes
of ZROUMES based on the use of normsl straight-line deprecmt:n.on A
methods but which since has elected and does elect s LO use liberal:r.zed
deprec...atz.on methods in computing federal mcome taxes, shall for eacn
yeaxr begimming in 1960 and contn.numg unt l :.ts rates for’ scrv:.ce shall
heve been fixed on that basis, cb.axge :anome for such year and cred~t

dcprec..at ion reserve accounts wita amonmts equal to the tax d:’.ffercn— |
tials, or savings, resulting rrom the use of. liberal.x. ed dcprcc:.at:’.on j |
meteods, instead of normal s*ra.&:z..-l...ne deprec..atron :ne«.hods, ::.n com- o

puting federzl income ta:ces.




cose w® e .

| 3. 'l'hat every public utility as descrx.bed :Ln paragraph 2

abcrve, shall file with tbe Comm:.ssion, with:.n forty days after the

effective date of this order, a statement ind:.cating compl:r.a:nce with

 the texms of paragraph 2 of this order. ] -

4. Thet this order is for accounting purbosésoﬁlj and shéll o

not be comstrued as a recogﬂ.t:ton or an acceptance by the Commiss:.on ,

of normalization of taxes on federal income for rate-making purposes :
S. That this order shall 'become effective twenty days after ‘; -

thedatehereof. ’ S | ';‘

Dated at San Francisco, California this . /’af day of
)M/r/é . 1961 |
A 2 .

. Pxesident ‘

et

— ey
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McKEAGE, President, and MI’J;C‘ELL, Coxi':m'.ssionet,ﬁ d:.ssent:’.ng:

We d:x..,sent from the action taken by the ma;or:.ty of the

Commission. in :Lssu:.ng the Supplemental Order, here:.n. l'b:.s act:.on‘ o

will sexve no useful purpose but, on the contrary, will produce
the following wndesirable results:

(a) Will discourage utilities from changing from
. - straight-line depreciation practices to :
liberalized deprec:.at:’.on practices :or income

tax purposes.

(b) Will cause those utilities which. havc changed

.. from straight-line deprec:.ation practices to
liberalized depreciation practices for income
tax purposes to undertake to revert to straight-
line depreciation.

(¢) Will create confusion and misunderstanding in

- . the minds of both the utilities and the public
as to whether or not the Commission is tempor-
izing with "normalization" of income taxes,
although the majority action disclaims such
intention. This action of the majority raises
a large question mark ovexr the decision of the
Commi.ssion (Decision No. 59926, issued Apxil 12,
1960), which held, for rat:e-f:.m.ng purposes, that
the Commission will permit as a charge to operat-~
ing expense oanly those income taxes lawfully - -
assessed by the taxing authority and paid by the
utility, and injects confusion into a situation
that had become clar:x.f:.ed.

Speaking as two of the Comm:.ssn.oners who prepared and issued
said Decision No. 59926 ome of the prime intents of that ,
decision was to encourage ut;l:.tn.es to employ ln’.beral:.zed depre- :
ciation.on the so-called "£low-through" basis so that the._ rate- |
pay:mg public would enjoy. the fruits flow:ipé- from t.heh redcc‘ed |
taxes as a charge to operating expense. This beﬁef:’.t :' to""th'e" |
ratepayex would amount to many m:.lln.ons of dollars within the
next few- years. Also, by go:mg to "flow-through," utn.l:Lt:Les :
would be able to so emhance their earm.ngs that ::ate n.ncreases
would be prevented because of the n.mproved earm.ng pos:.t:.on
resulting from employing "flow-through

This Supplemental Order will have a natural tendency to




reverse the present trend be:.ng followed by ut:.l:.t:.es Jto enploy
liberalized depreciation practices-m In ouxr considered Judgment,-

this would be definitely contra.zy to the public 1nterest. - Cme

does not have to be an eicpe'm: in the regulation of publ:.c ut:.lmt::.es '
. to wmderstand that any reduction in the tax or: other expense of |
a public utility is m the interest of the rate-pay:mg public.r

What is worse, the return to straight-line: d@rec:.at:.on or the

refusal to ergploy liberalized deyrecn’.ation by ‘those u‘tilities

which have not changed from straight~line deprecietion wilif,

jpevitably lead to further rate increases. Just what public

interest possibly will be sexved by the action taken by the
majority is not readily perceived. N

| Apparently, the Supplemental Oxdexr proceeds upon the mis-
conception that n.ncome taxes are some spec:.al or exclus:.ve ty‘pe
of operating expense. Taxes, income or other, are merely ope.ranng
expenses just as labor, matenals and fuel are operat:.ng e:cpenses.' '
There cam be no possible difference. The only tb.ing that the :
law can be concerped with is the end result reflected by the
operating results of_ a utility. If the ope...at:.ng results of a
utility do not 'reflect an’ excessive rate of r’etu.rn., the.‘ fa‘ct:,
that the income taxes of such utility may'-have been i'educ‘ed may
not be used as an' argument to reduce the rate of return o£ the
utility in proportion to the tax reduct:.on. A rate of return.
whick may be compensatory, when fixed, may become conf:.sc:atory
by the ch.ange of circumstance resulting :.n eithex reduced :evenues’
or increased operating expemses. In like. manner, ‘ rate of |
return whick may be confiscatory may become con_xpensat:ory, by_- |
cbanged circumstances. The ciuestion-4and ‘the only quesﬁon-- |
which the la.w asks. Is the return of the utility excess.:.ve"
If the answer is in the negat:.ve, inquiry is at an end,, so far :

as the ratepayexr's intexest is concerned. ’ of course, ‘the -




utility has its lawful intexest and the. constitutional ‘ﬁ’g‘he_:o'
a reasonable 0pportxmty to earn a fair. return upon :z.ts property«' .
lawfully devoted to the public use. _ | |
If there be lawful reason to believe that a:'zy“of ' the p;zbllc '
utilities uader the Jurn.sd:x.ction of this’ Comm:.ssu.on is ox are | .
earping an excess:.ve rem:m, the law prov:.des a most eff:‘.c:.eot _
remedy in the h.axzds of the Commn.ss:.on by the issuance of an.
order of investigation into the reasonableness of the rsu:es of "
any such public utility. In such way, that :.ssue may be ad;;ud:x.- B ..
cated fully and on a publ:.c record where the publ:x.c may be keard: o
as well as the utility concemed Tt must ‘be oorne in nﬂ.nd tha.t the
action of the majority is merely an aecom::.t:mg order and camot,
of itself, affect the rates of any publio ut:.llty. Only in a ‘rate
proceeding can Commission act:.on affect the rates of a utillty.‘ ‘
Thus, the result flowz.ng from the act:.on of the magor:.ty :.s i
confusion and not benefit to anyone. . _
Pursuant to the. provisions of said Decision No. 59926 the
Commission is presently engaged in secunng :.nformation from the
several public utilities which had acc::ued tax reee:_:ves ‘pr:Lor to
the date of the rendition of said decisi‘on,' with the vn.ew to |
adjusting any Ems.t:te:::s which lawﬁlly sﬁould be acljuSted- :x‘.n light
of the policy declared in said Decision No. 59926. 'I.'hn.s program,
in ouxr Judgmem:, is adequate- to ‘take care of any matters :.nvolved
in this subject which may meed to be revn.sed or otherw:.se
adgudicated. By th:.s procedure, the Comm:.ss:.on is movn’.ng in an . |
orderly way to arrive at a resolutlon of the problems whlc‘h may B
be presented by the deprec:.at:.on pract:.ces followed by the
public ut:x.ln.t:x.es involved. 0
It is our considered opinion that the actn.on of the magonty f
will have a d:.reet tendency to create add:.t:.onal bu::den.s to be

bome by the rate-paying publ:.e and will have 1o tendency to :

ﬁfw\f(d}/ﬁb&/,oé( Y




' CONCUSRING omr:ton oF comasmms |
GROVER. AND EOLOBOFF

We do not ‘l_mde‘srstand that there :Ls any si@.‘f.t‘ican‘t. disamemcnt'among_

the membexs of the Commission regarding parageaph 1 of tho Order.. Certainly tho
Commissioners who now &issent have recontly mp-oved simi...w handl:.ng or e o
accuxlated tax reserves of certain ntilities whose deprec.a.ﬁon practice* nave |
received tho spoc._.ric; attention of tho Commission.

But bow do we distingnisa those tax savings which accrued ‘o‘ei‘dm 19665
and those which bave acerued sinee? The onJ;r thing that bappened in 19oo was the "
issumce of the Ded...ion 59926 by 'tbd..s Comis:ion. The namre oL those tax
sav.‘..ng... hes not changed - they continue to *ooresont, for the u'tilit'r.o... a.i‘fec*uod
by paragraph 2, the difference bo'twocn tha toxes envis:!.oned by the Ccvmm.ssion. at o

- the time ra:te.;. were sat and the toxes act’aally pald. The *oasoninc whica compels-"
us to withno..d thece savﬁ.ngs from the tock‘nolders for the years bci'om 1960 |

equo.ny compo...s us to contd.nm 1w do s0 tmrew‘bo* until raws are gggn.n «se* bv

this Commission. The uwse of the depwc:.ation reso:'ve accozmts for this purpoao
is mercly a pra.c Weal expedient tor a..sv.u:ing 'that the mﬁepe.yez's, no ‘t.me- s‘bou:—
‘holders, wil.. receive the beneﬁt of tas tax sav:i.ngs involved. Decision 59926 was o
for rate makdug purposes, but the ra'tes of the affected compo.nie ha.ve not yet
beer set oo tho "flow-throught thaory 'taera adopted. Pendinc, sucn :L‘i.}d.ne; of mtea,y - |
wWaayts oxder norely a..,sure.; €3, as an accoxmtl.ng mttar, tha* tbeso ta.x suvings e
Will not meanwbile be reflected in sarplas sad tbaroby go to ':roﬂ.t.

It is true that this order may precinita'be zate :'..ncma.ae a.pplica.tion.. |
of companic., whose rate of reftrn kas fallen off for other reasons. Sach
a.pp..ic..tions, bowovor, will pmvd.de tho d:L:cc't and proper vehicle for considering :
the guestions involwed. In the absence of thwo rela:tively 'thom,h investisation
wilck would e possib...e on such’ applicaﬁ.on..., we are not now 'oroparad *bo :wy' tha:b
211 of the affected utiliﬁ.es a:ro entitlod o keap 'tho..e ta:' ..av".mgs. g___c_:dur...e
thoy will remin fron asld.ng for mte inc*ea.se.. i.f we g:.ve them 'bhm ’bone.fita o.\.-
1] owethroughn withan" such :requos'tc. | _ ‘

Tt boaxs noting that the di..sonting opinion states that one of the primo )
intentc of Decision 59926 was t0 encourage the adoption of flow-tnrough "so tha:t
the rate-paying public wonld enjoy tho frults ﬂowl.ng ﬁ-om tbe mduced ta:.as as

o




'

a chorge 1o operating expené&“. In this regs:d,'tho minérity ‘has an orﬁdneoua"' |
conceptdion of what was meant by flou—thmugh s 1t was contomplated and. urged. |
before the Commission ixn Case 6L4S by the advocatas thereof.

There can L6 no doubt it tbﬁ.’t true ~’Tl.o'.aib-t‘:x::ox..{;h. resu.ts onLv when both
incom ‘tax expense and rates are deternined on the ba.sis oi‘ The use of uberazized
depmc_a.t..on. Whan, ‘ thoso in»tance.. /- which pamg::apb. 2 of 'the Ordor :‘L& |
directed, the tex sa.v:l.ngs ﬁ.nd thedx way in’co i.r.come accounta, it my bo said that
ﬁ.ow-..nrougb. oceurs, but not the ind of ﬂow-‘through which was advocatad in tAi..
case. |

Tms, in an:r instance where mtos ha.ve besn set on the basis oi’ _
..tmigh'b—...'i.ne depreciation tut inceme tax o:cpon..e compu.tod by tha uso o... libe'-a.li‘.ed
depreclation, t&:e*e results the vory burdo..ing of the mtepayor which‘ Dec...a:!.on
59926 rejoc‘ 3 that :Ls, the bazden. o£ bea.ring a ‘tax expcn...o wh.’x.ch ‘t.he a.f:tected.
utility 2as not really incurred. Decision 59926 i'tuOlf, tharafore, dicta.tes 'the .
oxder filod todoy. | |

 Doted: March 21, 196L.

Comﬁ.sdioner




