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. 61-v'6 .... -Decision 1'40. 6' .l.. . '. 

ID the i"iatt'er of 

PACIFIC ,CEit.El.~: & AGGAEGA.TES. IJ.\iC •• 
a corporati~)l)7 

. t: ~ 'r 

ComplUDaDt. 

vs. 

PACI:t-""IC GAS ~D EtEct:raC CVL'lPAJ."'iJY. 
a. corporatioD. 

)-

.~. 
}. 
~ -

~ 
) 
r 
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Defe.Daallt. ) 

-----) 
Heller) Ehrman. White & McAuliffe by Geor~e 'SlaekstoDe' 

and Paul T. Wolf. for Pacific Cement aD Aggregates, 
IDe •• compla1naDt. 

F .. T. Searls, John C. i,v;orrissey, and i.¥Ialc:olm A. MacKillop, 
for Pacific GaS aDd Electric CompaDY, defendant. 

RalEh Hubbard aDd William ~echt, for California Farm 
Bureau Federation, interveDor. 

Q'Melveny & ~yer$. by Lauren M. Wright, for RiverSide 
CemeDt ComPaDy, DivisioD of American CemeDt Company; 
Overeo:l, Lyman & Pritlce, by Donald H. Ford, for 
Southwest Portlaod CemeDt Company; Wilfiam W. Ezers, 
for C,sli£orn1a MaDufacturers AssociatiOD; and J. F. l~ai 1) 
for Rollin E. Woodbury of SoutherD CaliforniaECfIson. 
Compatly; . interested' parties. 

OPI~IOl'l 
--~----~--

lhe.above-entitled complaint of Pacific Cement aDd 

Aggregates> Iinc., was filed agaiX)st Pacific ,Gas axld Electric Company 

on July 28, 1960 requeati\')g this Cormn:r.ssion to issue an order direct-
" I' , 

ing defe1ldant to refuDd to comp1aiDa~ t . the.&um of $67'5) 000 with· inter

est. 

Defendant filed its answer OD August 227 1960 requesting 
. , 

that the comp,lai'Dt be dismissed, and filed a mo-tioD to dismiss on 
. . 

Septexnber 7, 1960. The CS:liforD1a Fam Bureau Federationpetit1oned, 
. . 

and was gratlted leave> to interveDe 1n opposit1o'Q to the relief 

sought. !hereafter, public heariDgs were held. in San Fra.r>cisco before 
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C«rn:rissioner Matthew J. Dooley and Exam:tDer W1l1iam W. Dunlop on 

October 26 'aDd 27, 1960 aDd before Examiner William W. DU1l1~p" OD ' 

JaDuuy 5, 1961. ComplaiDant presented four exhibits and testimony 

through four witnesses. De£eDdaDt, renewed its motion to., ,dismiss and 

moW(! ~ strike complainant t s testimony.. Said motions were'takell 

UDder submission aDO defendant preseXlted one exh:tb1~ aI)d testimony 

:hrough one witness. !he eDtire files ill Applicat10ns Nos.' 31466 @d 

37989 were :i.Dcorporated into the Tecorcf~ by referellce. At the' eonelu ... 

s10n of the hearing OD Ja:cu.a.xy 5, 1961' the matter was taken under 
, 

s~bm:i.ssion subject to the filing of.'briefs. Briefs-having been· 
1/ " 

filed;- the matter DOW is ready for: decision .. 

Complai.Dt aIld Answer 

!he-complaint alleges that OD 'J8Xlwu:y 29. 1957, ~omplaiDaDt 

entered i:oto a written cOXltract with ,defeDdatlt eDt1tled'itAgreem.e~t for 

G&s D:i.stribut10ll Ma1n"ExteDs1on or ErJlargeme'Ct of capac:tt1es' (ID~er

ruptible NatUral Gas Service) If; that UDder the terms of' said eon'trae't' 
" " 

CompWDatlt was ob~gated to pay 'to 'defendant the sum of ,$675,000' 

as the agreed cost to defe'Ddant of Clonstructiog a gas- ma:to extelu;.:loXl 

from defeDdaDt's theD, existitlg gas. d:lstr1butiotl system tocomp1a.1o

aIlt ~ So premises loea.ted at Rarlcho' SaD Vicente, ,approximately 'l2 miles 

northwest of the City of SaDta Cruz. :{:n SaDta Cruz County;- that 'com

pl.nDatlt, purSuatlt to said CO'Dtract~ paid to' do£endant the' sum of 

$337,500 on or about 3anuary 29, 1957~, and' paid'"the -add:ttiona.l: Stml 

of $337 ,500 on or ,abou~. September 3" 1958, upon' completioX'lof the 

e:4'"teIlsio'D; aDd that sa:td contract 1n,acc:orcaDee, wi th defe'Ddant' s then 

1/ Coml?laiD3lltt s opening brief was' filed 0'0 January 30, 1961; de£end-
3:Ot s answering brief was filed on February 1, 1961, axld complai'tl
.::.ntTs cloSitlg brief was filed on Februa..-y 8:, 1961. 
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exiSti.Dg Tariff Rtlle 15 prov.£.ded' that Done 0:£ the, sums so paid'to 

defendimt shall ,be subject to refUrJd to' complaltl81'lt. ' 
, -:. " f 

It is further alleged by th;e compl8i%lt that' on 'September 
. , , ~ .' , 

15, 1959 the Califortlia Public 'Utilities, C~$siotl iDD~e1sio'O 

No. 5901J~/ ctetem:i:oect that ctefeIld4Xlt f s 'l'arlf£Rule,No. 15 was unjust 
'. " 

and UXlreaso'OaDle 8.Dct therein specified a Dew,~:Ru1e No.' 15' for gas main ' 
, ,~ ':. . 

"' . ... 

extex=SiOllS prOviding it): Section, D.2 thereof t:hat a gas utility, shall 
, '~' .'~' , ' . 

install at its own expense a gas' di~ttibut:LOt/:ma:£.n for:Lllterruptiblei 

•• >'-, • " " 

gas service,' except:thae the cost of $uch extension l.tlexcess,of one 
'I" .' ,,', • -" '" '.' 

times the estimated-:3nDual, revenue as~determiriectby defendan,t shall . '" , . 

be payal>leby the customer but shall' be subjec:t to 2:'efUllct'1n accord-
~ .' \',. '. 

mlec 'With $eCtiOll B.3. 1> of said Rule.' No. 15" :,and that 0'0 liarch 22:,. 
,.' ,- , 3/> """",;' ,,' " 

1960 this ComniSSiOlO itl Decis:i.otlNo. 59801- O,tl reheariDg'lufirmed' 
, , .'.. , 

DeciSion No. 59011 :LD so fQr as it applied to said old Rulf1-N<> .. '1'5 

of defeDdant 8D<i'to said ,Dew Rule No. 15· 'required to-be filed' ~y" 
de£cnda:ot. 

',. 
, I>. 

, ~1 

, ., 
~ , , ' 'I I .' ' , 

'!he compl.a.1.Dt further alleges that each year s:tnc..t~ the 
, . 

corI:metlcement of furtl:tshing 111terrupt1ble gas service defend!mt' has 

reeei ved iD excess of $1 ,000 ~ 000 of' revenues from compla:tnBl;,)~; ''Chat: 
, , '. ' ,~;" " 

COmplaiDa:ct estimates the amoUDt of re'Vellues defetldantwill',,'r,\ace1ve 

from said extetlSiOD in the future will be' at. aD atlnual rate'i''t), :exce's$ 

of $1,000,000,. arld that the chage of $675,000 demanded a:cdr~ceived ' 
" , , < ' 

by defeDO<mt from complaina:ot for Said-gaS main ,exteDs:[orJpur$u~t, to- " .' , 

said RUle No. 15 and sal.O eODtract was, w"jast, UI)reaso:oable~ un:law

£ul~ aDd discriminatory agaiD5t complaiXlant. 

1:/ 
Case No. ,5945(57 Coal .. PUC 346) 

3/ Case No.' 5945 (5-7 (:al.' PUC, 571) - , 
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'!he complainant prays that the Coa:zm:i.ssiotl make . its order .. ' 

directing c1efet'1tUme eo refUIlo 1:0 complainant the STJIXI. of $6,75,OOO~ 

together with iDterestat the legal rate' (1) OD the sum ,of ,$337,500 

from Jaxru.al:Y '29~ 19S7)"aDd (2) on 'the ;~~ of'$337 J 500from,September' 

3, 1958 .. 

'!he clefenda:ct's 'a:oswer' , denies that the·Commission. ill'its 

Decision No. 59011 determi~ed: that <1~feX1d~t r s~, Rule No-;. , '15' was u.nJust 

aDd tmre.a.sonab1e; alleges tha.t the eomau.ssion i:o 'said '.Decision 
, ' , .' " .. - "' 

No. 59011 'found defend.aot' s ,then existing, ,Rule No, •. l5~to'i the .extent 
, , 

that it differed from the Dew Rule-No. ,15 authorized, itl said 'cle-
. '. 

cisioD was, "for the futurc it
, UDjUSt: and ~re~o'Da.ble~ de,I)ie~ that: 

the ColalmiSSiOD r s Deeisio~ No. 59801' affirmed DecisioD' No:. '59011. 

as that latter decision is' characterized by compl8.:Lnaru:; . aDd oeDies 
, " 

'. . . 

that the charge of $675,000 received from complaiDaDt 'was' wjust" 

UIlreasonab le,...UD lawful, or. discriminatory.:: ' Ihe 'answer :alleges~: ' 

affirmatively that; the complaint does X)01: state facts suff1c:i.entto 

constitute a cause of' ~ompJ.aiDt agaiXlSt, defetldaxlt and Wtthe cause', 

of complaiDt: is barred by, the prOvisions, of Section '735 'Of ~ .the .Pub-lie 
• ,. , I • 

Utilities Code. The, answer re<lue$ts, that .1:he complaint be: ,dismissed.' . .,' . 

St:m:msry of Evidence. 

!be Secret:.a%y axrd Treasurer of Pacific. Cement, &, Aggregates, . 

Inc .. testified that in.the. fall of' 1956 ae entered into negotiations. 

with Pacific Gas aDd Electric Compcyrelative to the extensl.onof 
, . 

itlten:uptible gas-service to complai DaD t ,"s, cement, plant at Davenport; 

that the chief engineer of the cer:aeX)t p~a:at advisedi. G~,&E .. 

of the number of heat UDits (BTO'} that, were required' ':in comp:lain-. ',' . 

ant's operations; that? .. G .. & E. l:heD eDgioeered thefacilit!es . ' , '. 

required to extelld the gas line from' SaDta ,Cruz. to- Davenport aDd 
,. ',' 4/ .. 

presex:rted com:?lait'Jaot wi tb: a cost' est;imate:- for the gas exeensioD i.n 

E,J Exhibit 1 is a copy' of the eost est:1mate., 
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, the atIlotmt of $675,000; that, thereafter,. Otl JaDuary' 29" 1957'com-
. . 5/, '. 

pla:i.D8llt entered into a written,agreemeDt- with P. G. & E. for, t:be 

gas distribution maiD exteDsion; that:,. pursuaDt to said agreem~rlt' 

complaiDaDt paid P. 'G. & E. the, sum of $675',000 ,i'D two:inst41lments, 
,. . 

the first OIl J'aDuary 29,. 1957 a.:cd, the secoXld 0'0 September '11,.' 1958:; 
..' .' .. ' ,', . 6/ 

that a.lso· 0'0 .1aI'lUB.Xy 29, 1957, <:omplainaDt: e1ltered' :£nto 8Jl agreemenr- . 

with. P. G. & E. for interruptible gas service; and that from; ,the 
, , 

ca:cmencetlleDt of service OD August 1, 1958: through: Septembe:r 30, 1960 ' 'I 

. . ~ ; .. , . .~ ; ~ . 

complaiDaDt had, used' 5,646,539'Me;£"of. gas for ~ehcompla1~antpaic1~ 

P. G. & E. a total of $2,289,195 .. 26. 

Complainant r s. Assist:a.l'lt O:defEngineer testi·fied: that . there· 

·are other users being served from the pipel:Cn'e betweeD SaDt& Cruz,." 
,', 

a:x:! Davenport aDd that'while P. G. & E .. 1nstalled'a12-inc:h 'pipeliDe: 

between Santa Cruz. aDd DaveIlpOrt, he calculated ,that a4)' 8-inch' pipe-' 

line would deliver dle present: requirements of 8,.000",000 :·cubic feet, 
• I', ", , , 

of gas per day a1: the Daverlport plan1:. this wi tness statecl.that :tIl 

his e)..1)erleace he' had not had any occasion' to oesign gas' main • pipe- . 

lines .and that he bad used a haDdbook aDd based his: ealculat:i.~Xls Oll 

a system pre$sure in SaDta Cruz 'of 250pounCIs per square ,inCh:. 'a 

pressure of 125pou»ds at the Sallea. Cruz inlet to, the liDe 8lld, a 

delive:ry pressure at Davenport of 2S pot.U'lds. 

A Senior'Gas Transmission EDgineer for defendant who "had' 

desigDed the DaveDpore extensiOD testified that a 12-iDch main was: 

required for the C:OIltrac:ted interruptible demaDd of 333> Mcfper . 
. . . I 

hour; tilat aD 8-inch main was Dot adequate because ofthe'lel'lgth of 

the extensioD:. pressUJ:'e available a.t the intake a:ndtbe pressure 

Exhibit 2' 

6/ Exhibit'~. 

-5-



c. 6678 GH e 

desired by complaitls:ot at its DavetlpOrtplatlt; andtbat, thepres~: 

sores used by compla111aDt' s witxless were 't)otthose that' 

obtaiDcd. 

lhe evice%lce furcber discloses that the' actual "cost' of 

the DavetJport extensiotl exceeded the estimated' cost~ upotll>michthe 
, . . .' 

$675,000, amo'Ut1t compla1naDt paid,was'based,.' by approximately 12 
• ( '. I, ' .,'. • 

percent;,. 

Discussion 
,', 

!he record it> this proceeding clearly. reveals, that the' gas 

main extension contract for interruptible 'natural gas 'service 

entered into between complaitJant and Pacific Gas 3lld, El~ctri'e Companr 
oxr.JaDuary 29:. 1957 was astarJdard form of COD tract 'contained' in 

" . . 
defe%ld.a:Dt's tarlff'schedules tben OIl, file with the ,eoxmniss:lon: ~d' 

in effect and was, in accordmlce with defendCt's then, 'effe~tive 
" , 

tariff Rule aDd Regulation No. 15 (Gas Main ExteDs:i.on):' Said:: cOt) ... 

, tract provided for' the payment to defendarlt by cOmplainaxlt, of" " " 
, ' , 

$675,000 ill' two equal illstallmeDts~ which 8mOUDt: was not subject 'to 
'I 

refuod a:od was deemed by the parties to b~ the entire cost 'of:tl:ie 

mairJ ex1:e2lSiOD a:Dd/or enlargement of main capac1tiesade<lWlte',to-' 

deliver to complaiDaDt interruptible D4tUral gas: a~ a rate of,· flow· 

not exceeding an hourly maximum of 333 thousud, cubic ~eet. 

Defe1ldaDt's Rule a2ld ReguLatioD N~. 15 :[n effect on·, 

J:mUIJr'Y 29 ~ 1957 ~ when com.p.la11lant, entered into the . contract With· 

P. G. & E. for a: gas main exte1lSiOD ~ originally became effective OD 

JUXle 11> 1951 purSU8llt to t:hisCommission"s Deci,s1oXl No~ 45751 

dated May 22,. 1951, in Appliea.tioll No~ 31466- as amended'. 
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E 2 (b) of said Rule aDd Regulation No. 15 provides as follows: 

'~teDsions of distribution mains, and/or enlarge
ments of existing distribution maio capacities to,fur
nish Interruptible Service will be installed, owned, 
and maintained by the Company provided (1) in the 
Company's opinion, adequa.te· supplies o-f gas are,. aDd 
will continue to be~ a.vailable for firm service, aDd 
(1i) the applicant pays to 1:he.compa1'ly an amouDt of 
motley equal to the estimated .cost of that portion of 
sucn exteDsion aDd/or enlargemetlt of capacity oecess~ 
to supply such applicant' s load. Payments made by !:he 
applicants for exteDsiOJJS or enlargement of facilities 
shall entitle such applicants to have the stated capac
ity thereof available for their use UpOD demand~ The 
BmOUDt so paid will not be su1>jeet to refu:od. The. 
Coc.pa:oy will require each applicant to' execute an'appro
priate cont:ract in the form which is OD fi le wi th .the 
Pul>lic Utili ties Comrni.ssion· of the State of califoX1lia 
as part of the CompaDy's effective ta-~ff'schedules. 
!he Compa:ny will install, own, 81'Jd maintain.' the neces
sary service regulators, meters,· and services". a1110 
accordaDce with the provisioDs of Rule aDd Regulation 
No 16 11 ' .. . . . .' , 

Section F of sa:td Rule and Regulation NO'.· lS relates- to.' 

exce,t:iooal cases aDd provides a&f~llows: 

"10 unusual cixcumstances when ,the a.pp:licatioD'of 
the provisiotl,s of this rule appears impracticable or" . 
UDjUSt: to. either party, or itl the case of a:o extension 
which. has a cost-to-revetlue ratio in excess oflS to' 1, 
the Compa:oy or the applicatlt may refer the matter to' .. " . 
the Public Utilities Cotrzmission of the State of Califor~ 
niB. for special ruling, or for the approval ofax,y , 
special conditions which may be mutually agreed upon.~' 

It appears that compla1Datlt did not. avail.:1tself of the pro

visioDS of said Section F prior to its e.Dteritlg into the s ta:Ddar~ ." 

maiD extensiOD contract iD 1957 .~ provided fo~ UDder Section;',:E2(S) 
, . . " . ' 

of said Rule and Regulation NO:. 15. 

'!he Commission's Decision No. 45751. dated May 22, 19S-lin 
," 

Application No. 31466. autborizitlg P. G~&E. to file aDd make effec;,.· 

tive Rule 4t1d Regulation No. 15 - Gas Main ExtetlsioD" as shOWD'in 

Exb.1bit No. 33-A ill that proceeding founda:sa fact "that the'iD

creases in charges for extensions auehor:lzed herein' are juse:£f1ed"" .. 

Exhibit No. 33 in Applieation l~o. 31466- clearly reveals ,that ~. G~&. 
'( , ,J . 

E.1a. Rule aDd Reg\llation No. 15 in e~fect prior eo the .:change in t9Sl' . 

a.uthorized by Decision No. 45751 did not coyer the Cc:nn~.,a%)Y'&t»~iCY· 
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.. 

governing exteDsions to industrial interruptible' customers~ which,. 

accordi'tlg to the· record in the 1951. proceeding was to require' 'such 

customer's to adv8.Xlce':l:o the utili~tbe elltire estima:ted: cos~'of 
such extensio:c a.nd/or .anlargeme"Ot of capacity subject' to 'refUl'ld'of 

aD amoUDtfor each eus1=omer serveduoder 'any Getleral Natural Gas. 

Sexv.LeeSehedule who ~lY be directly ·cOnnected . to' such all .. extension 

. 3:Dd/or etllarged facili1:ie's without further extens:[~t2 a:cd/orfi.lrther 

en1argemeDt of capac! ~r. , . 

It is clear that Rule aDd' Regula1:1?Il l~~~ 15 .au'thorized. 

to be filed and made e.f'fect:tve iri, 1951 purs.uarJ'c io' Decision 

No. 45751 {Exhibit No. 33-A:,: in App1icatioll No. 3146&)ch8.DgedP·. G~' 

& E. 's then ex1StiIlg policy. governing extensions to industrial inter

ruptible gas customers }1'O ae· least two respects. First~ the amount·, 
, 

of mo:cey required to be' paid to the utility waS. c:ha.nged to equal ,the: 
" . 

estimated cost of only~t portion of the extensioll and/or enlarged 

~city necessary to supply the. industri'al,i~t:erruPtib-le'gasc:us~' 
tomer's load. SecoDd'., 1:.1:'1e· amount so paid was' Dot subject ,to any 

refu:od ... 
". 

Io bold» as complait)at1t seems to imply~tbat'Doincreases 

ill rates or charges resulted from defenda'Ct "8 1951 cba:oge governiIlg 

cxtensiotls to iDdustrial, lIlterruptible gas customers or that the:' 
. . . 

Cotmnissio:c did not' find the increases. in charges' to industri'al 

illterrupeible gas customers to be, justified is not well. founded .. 
. . ' , 

All il'lc:reases in charges' for exteDsions authorized by said' Decis!.on 
". '. .' . 

No. 45751 were foatld: to be justified .. 

Fitx:Ii~gs aDd Conclusions:, 

lheCommissiotl has :carefully weighedall'of t.he evidence 

of record ,atld haS considered the, statemencs of theparties.'with.,equal 
. ' . ' '" 

c~e. 
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.... , 

Althcugh it is true that this Commissio:o is veste<lwith 

jurisdiction to award reparatio'O 1'0 certai'O i:ostaDc~s where a uti~ty 

bas cb.a:rged 3D unreaso:oable, excessive or' d~scrimi'Oatoryamountfor 

its product or service, it may :oct order' the payment of reParation 

upon the groUXld of unrea,sonablenes8 itl anr'insta,x)ce where1:D the " 

rate, fare or charge itl ques tiOtl has, by' formal £:tndiDg~ be~D de-' 
clued by the Commissiotl to be reaso:oal>le. - (Sectio:o 734',0£ the' 

Public Utilities Code)., Fairly interpreted:", it 'must be, said that 

the order of the Commission itl 1951 (DecisiotJ No. 457~1) formally 
, ' , '-' ' -'7/ 

declared the rates Slld charges-' therein fixed to' be reaso:oable.-:-

We fi:od no eviceDce itl this record that would sustaino'l 

fiDdit)g of unlawful discrimination against cO%JlI)laina:ntby -defendant. 

Accordingly, we find that the r~lief sought should:. be 

denied and the complaint dismissed. 

DefendaDt's motions to strike the testimo:oy of four~t

Desses is det'lied. All other m~tioDs' consis.tent with ,the fi:od:£:ngs and 

co:ccluSiotJs of this opinion a:ndorder are granted; . those not cO'O~-

sisteDt: therewith are de'Oied. 

o R D E a:' 
-.. --- -'..-. --

Public hearl:og havitlg beeD held on the above,,:,entitled' 

C~J.a1Dt, the matter having beell duly ,submitted .and the Comm.1SSiOD ' ' 

bei'Og now fully advised; 

27 
See Eliot vs Southern califorrlia Telephone C9mPaDy'S7 CRC867' 
(1932)., 

" 

" -
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.- ,', 
"l, 

IT IS ORDERED that the relief sought by CotDJ>laillaDt be, ' ' 

and the same hereby 1& denied and tb1a:" c:~laint hereby' is dis

missed. 

the effective date, of this 'order shall be' twelltydays', ' 
, , ' 

after the date hereof~ 

/,j;:' Dated at:--___ Snn_'P"r:ot_, _,nd_" ~_,, ____ , Cal1forllia" this ' 

~ } day of MAReK' C ,1961.' 

" ,.' 'O:;Diii1ii8Dtii80 
, . ",: " '. 
''" h" .0&,_. .' '. " 

". " 
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