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BESCRE TEE PUBLIC OTILITIES COMMISSION OF TEE STATE OF CALIFORNIA

In the-ﬁatter of
N o

PACIFIC CEWENT & AGGREGATES, IiC.,
& corporation, ;

- Complainant,

I

" vs.

PACLFIC GAS AND ELECTKIC COMPANY,
& corporxation,

Case Wo. 6678

J béfendant. -

Eeller, Ehrman, White & McAuliffe by Georgze Blackstone
and Paul T. Wolf, for Pacific Cement an§ Aggregates,
Inc., complainant. ~

F. T. Searls, John C. Morrissey, and Malecolm A. MacKillop,
for Pacific Gas and Electric Company, defendapc,

Ralph Hubbard and William Kmecht, for Califormia Farm
Bureau rederation, intervenox.

Q'Melveny & Myers, by Lauren M. Wright, for Riverside
Cement Company, Division of American Cement Company;
Overten, Lyman & Priuce, by Donald B, Ford, for '
Southwest Portland Cement Company; William W. E ers,
for California Manufacturers Agsociation; and J. F. Nail,

for Rollin E. Woodbury of Southexn California Edison
Company; Iinterested parties.

OPINION

The,above-entitledcomplaint‘oﬁ Pgéifid Cemert and“‘_
Aggregates, Ipc.; ﬁas filed against Pacificgcas and'Eleét:ic Coﬁpany"
on Jdly 28, 1960 requesting this Commiasibn‘to{isaue ab'qrdérfdifact—
fog defendant to refund to complainant the sum of $675,000 with inter-
est. l : “ | ,  N i‘ R

Defendant fi;ed its angwer onm August 22, lQ&O;reqﬁestipg
that the complaint be dismissed, and filed'a’motionlto'diéﬁiqé on
September 7, 1960. The California Farm Bureau Fedéra_c;robl:fp".‘e.;itiopéd-,
and was granted leave, to intervene\i# 6ppositioﬁ tQ,:hé’reliéf‘7

sought. Thereaftexr, public hearings were held,in\San~Eranci§co before
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Coumissioner Matthew J. Dooley and Examiner william W. Dunlop oo’

October 26 and 27, 1960 and before Examiver William W. Dunlop on
Javuvary 5, 1961. .Com-plainant presented four exhibits and neatimony
through four witpesses. Defendant renewed‘ its motio_n to dismiss and
moved to strike complainant's testin_:ony. Said n;oéions were taken |
under submission and defendant presented one exh:’.bi“t‘ and testimony
::brongh ove witness. The entire files io Anpliea-t:f.ons VNosf.; 3'1466: “and
37989 werxre 1neorpora.t:ed :Lm:o the record by reference. At 'the’ coneln-
sion of the hearing oo January 3, 3.961 the matter was taken undexr
sabmss;on subject to the filing of briefs. Bnefs haw.ng 'been

1

£filed,~ the mattex now is ready for dec:ision.

Co:gglamt and Answer

The complaint: alleges that on January 29, 1957 eompla:xnant ‘
entered into & writt:en contract with defendant entitled "Agreement: for
Gas Distribution Ma:l_.n Extension or Enla:gement- of‘Capacities (Int;er-
ruptible Natural Gas Service)"; that nnder ‘the tei:me of said eontraet*f
complaivant was obligated to pay ‘to defendant the sum of $675,000
as the agreed cosz: to defendant of construct:.ng a gas main extension
from def endant: s then existing gas distr:{'bution system to complain-‘_
ant' s premises located at Rancho San. W.cent:e, appro:d.mately 12 m’.les
northwest of the C:f.ty of Santa Cruz in Santa Cruz Coxmty, that ‘com~ |
plainant, pursuant to said contract, pa:{d to dcfondant: the sv.m of
$337, 500 on or about oanuary 29, 1957 and paid the addit:ionel sum
of $337,500 oo or ebout Septembe: 3, 1958 upon completion of the

extension; and that said contract in accordance with defendant's then

= Comgla:.nant s opening brief was filed on January 30, 1961; defend-
t’s answering brief was filed on February 1, 1961 and complazn—
..nt:’s closing brief was filed on Febrna:y 1961.
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existiog Taxiff Rule'ls provided that none of the sums<so paid to
defendant shall be subJect to refund to complelnant.g

It is further alleged by the ccmplaint that oo September o

15, 1559 the California Public Utilities Ccmmission in Decision _
No. 590112/ determined that defendant k3 Ter1ff Rule Nb.415 was ungust
and unreasonable and therein speclfied a new Rnle No. 15 fbr gas ma;n
extersions providing in-Section‘D 2 thereof that a gas. utnlity shallf
install at its own expense a gas distribution main fbr :f.m:e::rnpt:::.b].e'7L
gas servzce, except that the cost of such extens;on 1n excess of onef74
times the estﬁmated annual revenue as determined by defendant shall f;‘
be payable by the customer-but shall be" subgect to refund in eccord-:
ance with Section B.3. b of said Rule No. 15, and that o Ma.rch 22,
1960 this Commission in Decms;on No. 5980&2/ on rehearing effirmed
Decision No. 59011 Ln so far as it applied to said old Rnle Na. 15
of defendant end to said Dew’ Rnle No. 15 required to—be filed by
defendant. S | ' R

The complaint further alleges that each year since the j
commencement of furnishing interrnptible gas servmce defendant has
received ip excess of $1,000, 000 of revenues from compleinant, than
complainant estimates the amount of revenuee defendant will receive
from said extension in the future~will be at. an ennual rete in excess‘ -

of $1,000,000, and that the chaxge of $675 OOO demanded and received o

by defendant from compleznant for seid gas main extension pursuent to{j-”

said Rule No. 15 and said contract was un:ust, unreasonable, unlaw- o

ful, and discriminatory against eomplainant.

Z7

Gese No. 5945 (S7 Gal. PUC 346)
3/ Case No. 5945 (57 <2l. PUC 571) .
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The complainant prays that the Commission make its order J"

directing defendant to refund to complaipant the sum of $675 000
together with interest at the legal ra.tc_ (l) on the sum of $337 500 |
from Jamuary 29 1957, and (2) on the sum of $337 500 from September
3, 1958 |

The defendant's answer den:'.es that the COmmn.ssJ.on :.n ::.ts |
Dec:.szon No. 59011 det:erm:.ned that defendanc s Rule No. 15 was un;ust N
and uoreasonable; alleges that the COmmssion n.n san.d Decxsion
No. 59011 fbund dcfendant s then exlstzng Rule No.. 15 toxthe extent. :
that 1t dlffered from the new'Rule Nb. 15 authormzed in sa:d de-
cision was, "foxr the fut\rce", un_'yust and unreasonable- denies tha.. -
the Commission's Dec:.s;on No. 59801 aff:.rmed Dec:.su,on No. 59011 |
as that latter dec:xs:mn is - cha.racterized by compla.:.nant' a.nd den1e<' |
that the charge of $675 000 recelved from:complainant-was ungust
unreasonable, mlawful or. <:l:1.e<':r:x.m:'.nat:ory.w Ihe a.nswer alleges
aff:.rmat:.vely that the compla:.nt does. not- state facts suffic:.ent to |
constitute a cause of compla:.nt against defendant and that tb.e cause
of complaint is barred by the prowsions of Sectlon 735 of the Publz.c'
Utilities Code. ’.l‘hc answer requests that . the compla:’.nt be d:.smssed

Surnary of mdence

’l‘he Secretary asud Treasurer of Pacn.fz.c Cement & Aggregates,?i
Inc. test:.fled that in. the fall of 1956 ne entered into negot:.at:.ons
with Pacifiec Gas a.nd Electnc Company relatzve to the extens:.on of
interruptible gas service to complainant S cement pla.nt at Davenport- :
that the chief engineer of the cement pla.nt aevzsed P G & E. |
of  the number of heat units (BTU} that were requa.red m compla:.n-
ant s operat:.ons, that P, G. & E. then engineered the fac:.ht:.es |
requ:.red to extend the gas line from Santa. Cruz to Davenport and

4
presented complainant w:f.tb. a cost est:.mate-/for the gas extens:.on :.n

a7 Exhibit 1 is a copy of the cost estimate.

4
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the amownt of $675,000; that, thereafter, on Javuary 29, 1957 com

plaivant entered {nte a written"agtee:ﬁent'élv&ith P. G. & E. “for‘ the

gas distribution mainp extension- that pu:r:euant to sald agreement
complainant paid P, G. & E. the suu of $675, 000 in two mstallments,
the first on January 29, 1957 and the seeond ‘on September 11, 1958-
that also on January 29, 1957 comple.:’.nant entered into an. agreement’é‘/
with P, G. & E. for interruptible gas serv:[ce, and that from the |
coumencement: of service on August 1, 1958 through September 30 1960 _
complainant bad used 5,646,539 Mcf of gas for wh:.ch compJ ainant paid o

P. G. &E. a total of $2, 289 195. 26

Ccmplainant & Assistant Chief Eng:.neer testif:.ed that there o

are other usexrs being 3e::ved from the pipel:fne between Santa Cruz
aod Davenport and that while P. G. & E. Installed a lz-inch pipel:.ne _
‘between Santa Cruz and Davenport he c.alculated that an 8-inch p:.pe- -
line would deliver the present requirements of 8, 000 000 . cubic feetl' -
of gas per day at the Davenport plant. This. w:.tness stated that in
his expexriemce he had not bad any occasion to des:{.gn gas ma:r.n p:‘.pe-'
lines and that be had used a handbook and based his calculat:xons on. ,
2 systex pressure in Santa Cruz of 250 pounds pex square ;[nch a |
pressure of 125 pounds at’ the Santa Cruz :[nlet to the line a.nd a
delivery pressure at Davenport of 25 pounda. _ o

A Senior Gas Traosmission Engineer foxr defendant who had
designed the Davenport extens:lon test:.f:l’.ed that a lz-inch main was
required for the eontrected interruptzble demand of 333 Mef per
bour; that an 8~inch main was rot adequate because of the length of

the extension, pressure available at the :(ntake and the pressure

2/ Exhibit 2

8/ penivic'3
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desired by complaa-nant at its Davenport plant; and that the pres- Ce
sures used by complainant 5 witness were not those that
obtained, a

The evidence furt‘oer discloses that the actual coat of

the Davenport: extension exceeded the estimated cost, upon which the b

$675,000. amownt complainant paid was’ ‘based by approx:.mately 12
per cent. |
‘DISCUSSZI.OD _ ‘ o ‘
The zecord in this- proceeding clearly reveals that the gas
main extevsion contract for :.ntertuptible ‘Datural gas service o
entered into between complainant and Pacific Gas and. Electnc Company .
on Januaxry 29, 1957 was a standard form of contract contained in
defendaot's tariff schedules then on file w:.th the Commission and
in effect and was inm accordance with defendant s then effective ‘
tariff Rule and Regulation No. 15 (Gas Main Extension). Said con-
_tract provided for the payment to defendant by complainant of
$675,000 in two equal instal]ments, which amount was not subject to o
refund and was deemed by the parties to 'be the entire cost of the o
nain extension and/or enlargement of main capacities adequate to o
deliver to complainant interruptible natural gas at a rate of flow )
not exceading ao hourly ma:n.mum of 333 thousand cub:.c feet. o
Defendant’s Rule and Regulation No. 15 in effect on -
Jaouary 29, 1957, when complainant entered into the contract with |
P. G. & E. for a gas nain extension, originally became effect:we on
June 11, 1951 pursuant to this Commission s Dec:.aion No. 45751 |
dated May 22 1951 in Appln.cation Noa 31466 as amended Section .




E 2 (b) of said Rule and chulation No. 15 provides as'follown:

"Extensions of distribution mains and/ox enlarge-
ments of existing distribution main capacities to fur-
nish Interruptible Service will be installed, owned,
and ma;nta;ned by the Company provided (1) in the
Company's opinion, adequate supplies of gas are, and
will contiouve to be, available for firm service, and
(1i) the applicant pays to the company an amount of
money equal to the estimated cost of that portion of
such extension and/or enlargement of capacity pecessary
to supply such applicant's load. Paymerts made by the
applicants for extevsions or enlargement of facilities
shall entitle such applicants to have the stated capac-
ity thereof available for their use upon demand. The
apount $o paid will oot be subject to refund. The
Company will require each applxcant to execute an appro-
priate cootract in the form which is on file with the
Public Utilities Commisgsion of the State of Califormia
as part of the Company-s effective tariff schedules.
The Company will iostell, own, and maintaiv the neces-
sary service regulatoxrs, meters,. and services all in-

accorgance with the provisions of Rule and Regulation f
NO. ' } . ‘

Section F of said Rule and Regulatlon No.-lS relates\to

exceptional cases and provides as follows-'

""In uobusual circumstances when the application of
the provisions of this xule appeaxrs impracticable or. .
unjust to either party, or in the case of an extension
which has a cost-to-revenue ratio in excess of 15 to 1,

the Company or the applicant may refer the matter to -
the Public Utilities Coumission of the State of Califor—

via for special ruling, or for the approval of any = .

special conditions which may be mutually agreed upon."‘

It appears that complainant did not avail itself of the pro-‘ o
visions of said Sectxon F prior to its entering,znto the standaxd |
zain extensiop contract in 1957 as provided for under Sectzon E 2(b)

of sazd Rule and Regulation NO} 15.

The Commission 8 Decision No. 45751 dated May 22 1951 in

Applxcatzon No. 31466 authorizlng P. G & E. to file end make effec-“'
tive Rule and Regulation No. 15 - Gas Main Extension, as shown in
Exhibit No. 33~A in that proceeding found as a fact "that the. in—‘
creases in charxges for extensmons authorized herein axe justified"
Exhibit No. 33 in Application No. 31466—clear1y reveals that P. G. &.

E.'s Rule and Regulation No. 15 inm effect prlor to the change in 1951"
auchorxzed by Decxszon No. 49751 did Dot cover the Company 8 polzcy

'7é“.
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governing extensions to 1ndustr1a1 interruptzble customers, which
according to the: record in the 1951 proceeding was to require such
customexr's to advance to the utilzty the entxre estimated cost of B
such extension and/or enlargement of capacity subgect to refund of d
ap amount for each customer served under any General Natural Gas _
Sexvice Schedule who may be directly\connected to such an - extens;ono '
“and/ox enlarged facxlmties wathout further extension and/or furtherf}vﬂg'fhf‘
enlargement of capacity |
It is clear that Rule and Reguletion o 15 authorxzed h

to be filed and made effectnve in 1951 pursuant o Decision “ |
No. 45751 (Exhibit. No. 33~A in Application No. 31466) changed P. G."‘
& E.'s then existing polzcy governing extens;ons to industrial 1nter-‘l
ruptible gas customers in at 1east two reSpects. First the amount

of money required to be pa;d to the ntility was changed to equal the
estimated cost of only that portion of the extensaon and/or enlargeo
capacity necessary to anpply the. xndustrxal interruptible gas cus— dﬁ
tomer's load. Second, rhe amount so paid was not sdeect to any
~ refund. ‘ ‘ e

To hold aa complaznant seems to 1mp1y, that no increases

in rates or chaxges reeulted from defendant 8 1951 change governing
extensions to 1ndustr1ae interruptible gas cnstomers or that the , 5
Commission did not fznd the increases in chaxges to 1ndustr1a1
1nterrnptib1e gas cnstomers to be Justified is not'well founded _
All increases in charges for extensions authorzzed by said Decision |
No. 45751 wexe found to be Jnstified‘

Findang__and Conc1u31ons

Ihe Commission has caxefully weighed a1l of tne evadence .

of recoxd. and has conszdered the. atatements of the parties wnth equal

care.
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. Although it is true that this COmmlssion is vested with
Jurisdiction to award reparation in certazn 1nstances where a utmlzty.
has charged an unreasonable, excess:ve or’ d;scrlminatory‘amount;for,
its product or service, it may not order“the paymeht 0f‘reparetioﬁe‘e

~ upon the ground of unreasondbleness in any. mnscance'wherein :he

rate, fare or charge in question has, by formal findzng, been de-' e

clared by the Commission to be reasoneble. (Sect;on 734 of the

Public Utilities Code). Fairly interpreted it must be saad that
the oxder of the Commission i 1951 (Decision No. 45751) formalxy
declared the rates and eharges therein fzxed to be reasonable.7(:

We £ind no evidence 1n this record that'would susta;n o

finding of unlawful discrzm;nation agaznst compla;nant by\defendant.' | |

Acco:dzngly, we find that the relief sought should be _
denzed and the complainc dismissed.

Defendant's motions to strike the testimony of four wit-

vesses is deoied. All other motions consistent with the fxndings ‘and

concluszons of this opin;on and oxder axre granted' those not con- ]v

sistent therewith are denied

Public hearing hanxng,been held on the. dbove—entztled )
complaiot, the matter hawing been duly submltted and the Commission '
being now fully adv;sed-

2z

%ggag%iot vs Southern Californ1a Telephone Comgany 37 CRC 867




rr IS ORDERED that t:he relief aought by complainant be
and the same hereby is dem’.ed a.nd this complaint hereby is dis-‘
m.ssed ' o _ ' )
The effective date of this order shall be " twency daya
after the date hereof. ‘ ‘ o -
. Dated at SenFroncised | california, this -
2 )/ﬁ day of | | | .

- Comilssfdners .




