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Decision No. 63425 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE· OF CAUFORl.'UA 

AMERICAN· CEMENT CORPORATION, ) 
a corporation ~ . ) 

CompWllaIlt:, ~ 
w. ) 

) 
PACIFIC GAS AND ELECTRIC ) 
o)MPANY, a corporation, 

Defendant. 

case No,. 7036, 
(Fi led December 9, 1960) 

O'MelvellY & Myers by Lauren M. Wright and 
Donn B. Miller, for American Cement 
COrporation, complainaDt. 

F. T. Searls~ John C. Morrissey aXld Malcolm A. 
MacKillop, for Pacific Gas and Electric 
CompaDY. defetldant. 

Dion R. Holm;, Thomas M. O'ConDor and 
Robert Laughead, for City and CoWlty of 
San FraDcisco; Donald J. carman and 
Richard Edsall, by Richard Edsall, for 
Ca11foX'Xlia Electric Power COmpany; aIld 
Wi lliam W. Eyers, for Ca1ifonsia MaDufacturers 
Associatloll; 11lterested parties. 

By this proceeding,comp1ainaDt seeks: (1) to· be relieved 

of its obligatio~s to defendaDt UDder a contract for &be cost of 

installation of a gas main extension from Hinkley Station t~ Oro 

Crande, SaD Bernard1Ilo CoUIlty, aDd (2) to obtain. the refund:, with 

i'Dterest~ of amounts previously paid purSUaDt to said contract. 

Defendant filed all- answer Oil January 12~ 1961, requesting that the 

complaiDt be dismissed, aDd filed a motion to: dismiss on-July 5,: 

1961. Public hearing was held in San Francisco before ExamiDer 

William W. Dunlop on July 5;, 1961, at: which time the comp-laint: aDd 

defeDdant's motion to dismiss were taken ullder submission, subject 
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to the filing of briefs. :Briefs haviDg beeD- filed, the matter llOW 

is ready for decision. 

'J:h1a case is similar iD mally respects to- Pacific CemeJJt and 

Aggregates! Inc. v. Pacific Gas & Electric Company (case No. 6678:), 

in which Decision No. 61716 was issued March 21, 1961; thatdec:(s10D 

may be referred to for discussion of the central problem involved'. 

At the time the main extensioD here in questioDwas 
1/ 

authorized aDd' installed, . defendant' 8- Rule 1> provided t:hat the 

estimated cost of gas maiD extens10DS to, furnish interrupt.ible service 

should be ps.:i.d, without refund, by the applicant for such service. 

Said rule also provided: 

ftF.ID \lllusual circumstances whet) the applica.tion 
of the provisioDS of chis rule' appears impractic
able or unjust to either party, or in the case 
of an extension which has cost-to-revenue ratio 
iD excess of 1> to 1, the Company or the appli
CaDt may refer t:he matter to the Public Utilities 
CommiSSiOD of the State of California for special 
ruling, or for the approval of 8X3y special condi
tio'Os which may be tm.l1:ually agreed' upon,. t, 

1',0 accordance with the rule, the CommissioD in 1956 approved' a 

special cotltract betweetl compla11lant aDd defendant for the 1'08tal-
. 2/ 

latioD of the HiJlkley-Oro Grande exteDsiotl.- 11lstallat1.oD was com-

pleted aDd service begutJ in April 1957 ~ and si'Dce that time complain

axlt has beeJl payitlg to defeJldant 7 purSUaDt to thecoDtract, a 

"surchargelf of 1.4 cents per Mcf of gas delivered by defendant 

through the extensiOD.' l'he contract provides that such surcharge 

payments shall continue utltil they equal the installation cost 'of 

the extensiotl, plus itlterest, or uDtil complainant SOODer completes 

1/- Effective June 11~'1951 a:od filed pursu8lJC to· Decision No. 457Sl, 
ill Appl1-e4tion No. 31466. ,See especially Section E2(b) of said 
Rule. 

J/ Decision No., 53610 iD· App11catio13 No. 38171, 55 Cal PUC 157~. 
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the paymeot of said cost:, provided that paymellt ill full shall be made 

within five years in any eveot .. 

On May 21, 1957 this Commdssioocommeoced aD !llvestigatioD 

(case No. 5945) of the gas aDd electric extensiOD rules of every 

major gas aDd electric utility UDder the CommiSSiOD I s jurisdictioll. 

After hearillg, the Coamission on September 15, 1959 issued its 

Decisioo No. 59011 orderiDg new extension rules for all utilities 

iDvo1ved iD the proc:eediDg, including a new Rule 15 for defendant. 

After rehearillg aDd the issuance of Decis:[on No,. 59801 on March 22, 

1960 (essentially affirmiDg Decision No. 59011 on this point), a 

Dew Rule 15 for defendaJJt became effect! ve for all new' applicatioDs 

for service received by the u.tility on aDd after April 20, 1960. 

Under the new rule, gas main extellsio'Ds for i'Dterruptible service are 

to be paid for by defend&t1t if the cost of the extension does' Dot 

exceed the estimated annual revenue as determined by defendant. the 

iDstallation cost of the Hinkley-Oro GratJde extension was much less 
" ' 

thaD the anDual revenue defendant has derived therefrom. In short, 

if the new rule had beeD in effect iD 1956 and 1957, defendant rather 

thaD complaillant would have paid for the exteDsion. 

The effect of this Change in Rule 15 has. been discussed in 

Pacific Cement aDd Aggregates, Inc. v. P. G. & E. (DecisioD No. 61716, 

ill case 6678, issued March 21, 1961). We there held: (1) that the 

1951 deCision establishing. former Rule 15 had, in effect, fOUDd the 

resulting charges to be reasonable, acd (2) that therefore the find

ings in 1959 and 1960 that such charges were no longer reasoDable 
3/ 

could be applied only pro8pective1y.- A petition for writ of 

review of Decisioll No. 61716 has been denied by the California 

1/ See Pub. Utile Code §. 734; Arizona Grocery Co. v. A. T. & S.F. Ny.:to 
284 U.S. 310, 389, 52S.Ct. 183.76. L.Ed. J48:~ 355. 
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Supreme Court. 

Compla1tla1lt poillts to the fact that ill the Pacific Cement 

'ease ~e iDseallatiotl cost had beeD fully ,paid to defetldantbefore 

Rule 15 was chatlged, whereas here the surcharge has cotltinued beyoJld 

the time whell the Commission fouad such :Ltlstallatiotl charges to' be 'DO 

lODger reasoDal>le. That distitlction, however, is Dot material ,to 

the qUestiOD here preseDted. Although detlomiDated a surcharge, the 

paymeIlt specified iD the cotltract is Dot a charge for gas in the 

ordinary sellse; rather, it provides a method for d:!schargiDg aD 

installatioD o~ligatioD which became biDdiDg itl 1957 in- accordance 

with the exteDsiotl rule thetl itl effect. £Veo if complainant' were 

to take no more gas and thus elimitlate the su:t'charge, it would still 

be liable UDder its cootract for full paymeDt of the illstallatioll 

charge at the elld of the agreed five-year period. It was the :LDstal

latiotl charge itself--Dot complainantrs method of payiDg it--whicb 

was considered in the 1959 and 1960 decisions. 10 cootinuiDg to 

collect t:bis. surcharge, defeDdcmt does not diserimiDate agains.t 

complaiDaDt, for complaiDant -is not itl the same class as iJlterruptible 

customers who do Dot have prior iDstallatiotl obligati.ons tosat1sfy.· 

FiDdiDgs 

The CommiSSiOD has considered the evidence aDd the argu

ments of the parties. We fiDd as follows: 

1. The charge under attack by complai'DaIlt is contained 1'0 a 

contract for gas main extensiOD for interruptible natural gas service 

entered into between CO~plaiDaDt and defeDdaDt 0'0 June 13, 1956. 

2. !be requirem.ent io Section 10 of said COD tract that com

plainant pay the installatioD cost of $33S,60? as a condition of 

obtaining service is in accordance widn defendant's Rule 15, in 

effect at the time the contract was executed in 1956 and at the time 

service actually was established iD1957. 
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3. Fairly interpreted, the 1951 order of the Commission. 

(Decision No. 45751), under which defetldaDt f s Rule 15 became effec

tive on JUtle 11, 1951 aDd which was contro11i'Dg. at the time service 

was established for complainant purSUaDt to. said- 1956 contract, 

fo~lly declared the rates and charges therein fixed to be reason

able. 

4. The aleertlate methods of payment of the $335,,607 of 

installation cost set forth in Section 10 of the 1956, contract were: 

(1) a monthly charge of 1.4 cents per Mef of gas delivered, UDeil 

the sum. of $335,607 plus interest at six per cent per aDtlum on tile 

unpaid balance h4s beeD paid, aDd in atly event within five years 

after the dateinterrupti1>le gas is first supplied', or (2) at any 

time withitl said five years, a sum equal to the entire unpaid" balance 

of the installatiOD cost, plus accrued interest at the rate of six 

per CeDt per aDDUDl. These a1tertJate methods of payment were mutually 

agreed apeD iD 1956 by complainant and defendant purSUaDt to Section 

F of Rule 15 thell in effect. The special payment: arrangements con

tained in SeCtiOD 10 of the 1956 contract were subsequeDtly expressly 

authorized by t:his CommissioD by Decision No. 53610 in. Applkat10n 

No. 38171. 

5.. Complain811t has elected to pay t:he installation cos.t of . 

$335,607 over a period of time rather than by a lump sum paymeDt. 

6. The extension to serve complaitJaDt was completed~ and, 

actual initial gas deliveries were made~ prior to September lS" 1959, 

the issue date of Decision No. 59011, and prior to April 20~ 1960, . 

the effective date of defendant's new Rule-15. 

7. Ibe evidence does not sustain a finding of unlawful dis

crimiD4tion against complainant by defeDdant'. 

8. Defendantrs motion to dismiss should be granted and the 

relief sought by complainant should be deDied .. 
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ORDER 
-~-- ..... 

Public hearing having been held on the above-entitled 

complaint,. the matter hav:1ng been duly submitted, aDd the CoaIn;[ssioll 
i .... ·, 

being fully advised, 

IT IS ORDERED that the relief sought by cOtD}>lai'DaDt is 

hereby dellied and that this eompla11lt: is hereby dismissed. 

The effective date of this order shall be twen~ days after 

the date hereof. 

San 'Fr:meiseo &) ? .I Dated at~ ___________ ,. California, this -:<.0 ;70.,., 

day of:-______ M_A_R_CH~_! ___ ~ 

..... '.'''' 

COIDID1ssio:oers 

CO%llm~cs1oncX"_ .C._.Lyn Fox . ". bG1~g 
nf!:\c()ssarnYI:I:!:lot:I'~:t. C.1~ :lot !)'lrt1e1:po.to 
in tho dis~ooition of thi: procooding.· 
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