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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

AMERICAN CEMENT CORPORATION,
a corporation, ‘

Case No. 7036
(Filed December 9, 1960)

V8.

PACIFIC GAS AND ELECIRIC
COMPANY, a corxporation,

Defendant,

)

Complainant, g
| )

)

)

0'Melveny & Myers by Lauren M. Wright and
Donn B, Miller, for American Cement
Corporation, complainant.

F. T. Searls, John C. Morrissey and Malcolm A.
MacKillop, for Pacific Gas and Electric
Tompany - defendant.

Dion R. Holm, Thomas M. O'Compor and
Robert Laughead, for City and County of
San Francisco; Domald J. Carman and
Richard Edsall, by Richard Edsall, for
California Electxric Powexr (Company; and
William W. Eyers, for Californmia Manufacturers
Association; interested parties.

OPINION

By this proceeding, complainant seeks: (1) to be relieved |
of its obligations to defénda.nt under a comtract for the cost of |
installation of a gas main extension from Hinkley Station to Oro
Grande, San Bernardino County, and (2) to obtain the refund, with
interest, of smounts previously paid pursuant to said contract.
Defendant filed an answer on January 12, 1961, requesting that the
complaint be dismissed, and filed a motion to dismiss on July 5,
1961, Public hearing was held in San Francisco before Examiper
William W. Dunlop omn July 5, 1961, at which time the compllain: and

defendant's motion to dismiss were taken under submission, subj'eét' '
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to the £filing of briefs, Briefs having been filed, the mattexr now

is ready for decision.

This case 1s similar in many respects to Pacific Cement and

Aggregates, Iuc. v. Pacific Gas & Electric Company (Case No. 6678),

in which Decision No. 61716 was issued March 21, 1961; that decision
nay be referred to for discussion of the central problem involved.
At the time the main extension here in question was
1 .
authorized and inmstalled, defendant's Rule 15 provided that the
estimated cost of gas main extensions to furnish inmterruptible service
should be paid, without refund, by the applicant for such service.
Said rule also provided:
"F.In unusual circumstances when the application
of the provisions of this rule appears impractic-
able or unjust to either party, or in the case
of an extension which has cost=-to-revenue ratio
in excess of 15 to 1, the Company or the appli-
cant may refer the matter to the Public Utilicies
Commission of the State of California for special
ruling, or for the approval of avy special condi-
tions which may be mutually agreed upon.”
Io accordance with the rule, the Commission in 1956 approved a

special contract between complaipant and de§7ndanc for the Instal-

lation of the Hinkley-Oro Grande éxtension. Installation was com=
pleted and service begun in April 1957, and since that timé complain-
ant has been paying to defendant, puréuant tofthévcontract, a
"surcharge of 1.4 cents per Mcf of gas delivered by defendant
through the extemsion.  The contract ﬁrovides that such surcharge
payments shall continue until_they equalvthe-installation cost of

the extension, plus interest, or until complainant sooner completes

1/ Effective June 11, 1951 and filed pursuvant to Decision No. 45751,
iz Application No., 31466. -See especially Section E2(b) of said
Rule. ‘ .

Decision No. 53610 iv Application No. 38171, 55 Cal PUC 157.
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the payment of said cost, provided that payment in full shall be made
within five years in any event. | |

Ov May 21, 1957 this Commission commenced an investigation
(Case No. 5945) of the gas and electric extension rules of every
najor gas and electric utility under the Commission's Jurisdiction.
After hearing, the Commission on September 15, 1959 issued its
Decision No. 59011 ordering mew extemsion rules for all utilities
involved in the proceeding, including & new Rule 15 for defendant,
After rehearing and the issuance ofﬁﬁecision No. 59801 on Maxch 22,
1960 (essentially affirming Decision No. 59011 on this point), a
new Rule 15 for deféndant became effective for all new»appiicacions
for service received by the utility on and after April 20, 1960.
Under the ne& rule, gas main extensions for interruptible service are
to be paid for by defendant if the cost of the extension does not
exceed the estimated annual revenue as determined by defendant. The
installation cost of the Hinkley-O;p-Grapde extension was much less
than the anpual revenue defendant has derived therefrom. In short,
if the pew rule had been in effect in 1956 and 1957, defendant rather
than complainant would have paid:fbr the extension.

The effect of this change in Rule 15 has_béén discussed in

Pacific Cement and Aggregateg, Inc. v. P. G. & E. (Decision No. 61716
in Case 6678, issued March 21, 1961). We thére:held: (1) th#t the
1951 decision establishing former Rule 15 had, in effect, found the
resulting charges to be reasonable, and’(Z) that therefb:e the find-
ings in 1959 and 1960 that such charges were no longer réasonable
could be applied only prospectively:gl A petition for writ of

review of Decision No. 61716 hhs been denied by the California

3/ See Pub. Util. Code 8 734; Arizona Grocery Co. v. A.T. & S.F. Ry.,
284 U.S. 370, 389, 52 S.Ct. 183, 76. L.Ed. 348, 355.
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Supreme Court.

* Complainant points to the fact that in the Pacific Cement

‘case the installation cost had been fully paid to defendant before
Rule 15 was changed, whereas here the surcharge has contimnued beyond
the time when the Commission found sdch installation charges to be no
longer reasomable. That distinction, however, is not material to

the question here presented. Although denominated a surcharge, the
payment specified in the éontréct is not a charge for gas in the
ordinaxy sevse; rather, it provide3 a wethod for discharging an
installation obligation which became binding in 1957 in accordance
with the extension rule then in effect. Even if cqmpiainanéiwere

to take no more gas and thus eliminate the suxchaxge,.it wouldwétill
| be liable under itsvconCract‘for full payment of the installation
charge at the end of the agreed‘fiveéyear pexiod. 'It whs thé ingtal~
lation charge itself--not complainant's method of paying it--which
was considered in the 1959 and 1960 decisions. In cont;nuing to
collect this surcharge, defendant does not discriminate against
complainant, for complainant is mot in the same class as incerruptible

customers who do not have prior installation obligations to satisfy.

Findings

The Commission has considexed the evidence and the argu-

wents of the parties. We find as follows:

1. The charge under attack by complainant is contained in a
contract for gas main extension for interruptible natural gas service
entered into between complainant and defendant oo Jume 13, 1956, |

2. The requirement in Section 10 of said contract that com-
plainant pay the installation cost of $335,607 as a condition of
obtaining sexvice is in accordance with defendant's Rule 15 in
effect at the time the contract was executed in 1956 and at the time

service actually was established in 1957.
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3. Fairly interpreted, the 1951 order of the Commi ssion
(Decision No. 45751), undex which defendant's Rule 15»be§ame éffec-
tive on Jume 11, 1951 and which wasg controlling at the time service
was established for complainant pursuant to. said 1956 contract,.
formally declared the rates and charges therein fixed to be reason-
able.

4. The alternate methods of payment of the $335,607 of
iostallation cost set forth in Section 10 of the 1956 contract were:
(1) a monthly charge of 1.4 cents per Mcf of gas delivered, until
the sum of $335,607 plus interest at six per cent per annum on the
vopaid balance has beep paid, and in any event within five years
aftexr the date interxuptible gas is first supplied, dr (2) at aony
time withio said five years, a sum equal to the entirévunpaid‘balaﬁce
of the installation cost, plus accrued interest at the rate of six
per ceot per anpum. These altermate mgthods of payment were mutually
agreed upon in 1956 by complainant and defendant pursuant to Section
F of Rule 15 them in effect. The special payment arrangements con-
tained ip Section 10 of the 1956 contract were subsequently expressly
authorized by chis Commigsion by Decision No. 53610 in.Applicatién'
No. 38171. |

5. Complainant has elected to pay the installation cost of

$335,607 over a period of time rather tham by a lunp sum payment.

6. The extension to sexve complainant was completed, and
actual initial gas deliveries were‘made, prior to September 15, 1959,
the issue date of Decision No. 59011, and prior to April 20, 1960,'
the effective date of defendant's new Rule 15. |

7. The evidence does not sustain a finding of unlawful dis-
crimination against complainant by defendant.

8. Defendant's motion to dismiss should be granted and the

relief sought by complainant should be denied.
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Public hearing having been held on the above-entitled
complaint, the matter having been duly submitted, and the Commission

-

being fully advised,
IT IS ORDERED that the relief sought by complainant is
hereby denied apd that this complaint is hereby dismissed.

The effective date of this ordexr shall be twenty days after

the date hereof.
San Franciseo

Dated at

, California, this 27 >4

day of MARCH 571962,

Commi gsioners

Commisslomer. o BVB 29X < pormg
necessarily abaoont, 41d aot participato
in the disposition of this procooding.:




