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635CC Decision No. ____________ __ 

BEF01~ mE PUBLIC 'L"'IILITIES COMMISSION OF T"?.E STATE OF CALIFORNIA 

Investigation on the Commission's ) 
own motion into the operations, rates) 
and p~actices of WILL~ FO~~ES. ) 

) 

Case No.. 7171 

A. R. Kerstetter, for respondent. 

William C. B'I'icca, for the Commission 
statf. 

OPINION - ..... ----- ...... 

On August 1S, 1961, the CommisSion issued its order insti­

'Cu:~ing inves'Cigation into the operations, rates and prac~ices of 

William Fontes for the purpose of determining whether respondent, 

as a highway permit carrier, has violated Sections 3664 and 3668 

of the Public Utilities Code by charging, demanding, collecting or 

receiving a lesser sum for the transportation of property than the 

applicable charges prescribed by Minimum Ra'i:e Tariff No.. 2 and 
. t'. 

sup~lements thereto. 

Public hearing was held on Januery 1S, 1962, before 

Examiner Rowe in :Fresno. It was stipulated that respondent holds 

a&dial Highway Common carrier Permit No. 54-l :.102, Highway Contract 

Car.d.er Permit No. 54-3£:·79 and City Carrier Permit No. 54-4360. It 

was also stipulated that Ydnimum Rate Tariff No. 2 and Distance 

T~1:.le No.4, together with all amendments and su,pplements, were 

properly served upon respondent. 

The Commi.ssion staff presented evidence based upon a 

re·.,ic'N' of respondent's documents covering the months of June, July 

and August of 1960. Eleven freight bills were examined and selected 
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as representing undercharges. An additional fifteen transactions 

were presented as representing r~uy and sell ff arrangements with 8 

S~n Francisco broker, and considered as a device by means of which 

respondent assisted, suffered or permitted said broker to obtain 

'i:ransportation of property between points wol thin this State at 

r~tes less than the minim\lIO. rates established by this Collltllission 

in ~nimum Rate Tariff No.2. The first eleven freight bills are 

found to represent underchz-rges aggrega'cing $l:.50 .11. The- fifteen 

t7Cans<tcti.ons claimed by the staff to be fictitious ''buy and seller 

ar.cangements, aggregating, according to 'i:he Cornrniss10n' s' expert 

wl'l:ness, undercharges in the sum of $857 :10, are found to be such 

as to him because respondent unquestionably had the necessary 

intent by thiS device to permit the shipper to evade paying the 

minimum rate. In fact, respondent'S representative acting as his 

counsel i.n his closing statement asserted that as a ,matter of fact 

respondent had entered into Similar additional arrangements 'I11th 

this broker aggregating in excess of $20,000 of such undercharges. 

The staff witness in referring to his conversation with 

respondent and his examination of the documents relating to the 

f~uy and sell" transactions testified that Mr. Fontes had stated 

that an employee of a San FranciSCO broker asked him to purcbase 

animal feed from J. G. Boswell Company in Corcoran and transport 

it to various points north of Tulare; that he frequently had done tb.is~ ../ 

dispatching a truck to pick up the shipm.ent, have it weighed, and 

return the number five copy of J. G. Boswell's invoice; thatth!s copy w/ 

would only sbow the date" '~e name of the purchaser as Fonces 

T:ucking~ the type of commodity, the number ci the truck in which i'l:: ,/ 

';vas picked up~ and a debit and credit number, together with a pur- ./ 

chase number and a sale number; that after the truck had returned~ ./ 
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i~ would be dispatched by ~z. Fon~es as soon ashe had prepa~ed 

his freight bills in ~riplicate; that these bills would show the 

'i:ru,c!~ n\Jlllber, the date, the point of origin as J. G.. Boswell 

Company, Corcoran, the point of delivery and the name of the con­

signee there and the shipper as being Berger & Plate, 64 Pine 

S~reet, San Francisco; that there would be no extensions on the 

f4'eight bills at this time as to weight, or rate or total amount 

of tb.e freigh't bill; that 'the driver also would bringbaekfrom 

J. G. Boswell copies of the weight tags; that .the driver then would 

take the ship~ent to the point of destination, turning over one 

copy of the freignt bill to the consignee, receive the consignee's 

signature for the receip'i: of the merchandise and would' return the 

receipt and the copy of the freight bill to M4. ,Fontes; ,that a ~ 

day or so after the first shipment was picked up, the original 

invoice would come in from J. G.' Boswell through the U. S .. ma11; /' . 

th3~ at that time the number of sacks of feed or the number of 

loads of bulk feed would be indicated; that ':his invoice wo.uld 

also show the selling price of the feed; tha't after Yoc. Fontes 

received this document, and the driver had returned the original 

copy of the freight bill, ~ir ..Fontes would enter on the :rnvo,iee 

the selling price which wou.ld be normally $4.50 per ton ~for 

Cottonweed, Peaca!~e or Cottonseed Meal over the original price 

named by J. G. Boswell; that at the end of seven or .ten days 

!:'Ir. Fontes would ac:cumulate all his freight billS, would present 

them to Berger & Plate Who in turn would transmit a check for 

the total amount to respondent; that after receiving 'this chcel<, 

l-'.ir. Fontes would deposit this check in his bank account 1 then 
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draw off his check to J. G .. Boswell Company, Corcoran, 'for the 

amount of the original invoice; that the freight bills in Appendix A, ...",., 

other than those listed in the follOwing paragraph, are the same as 

those presented to Berger & Plate. 

Asa result of the above findings and of the further 

findings hereinafter appearing, the permits of respondent will be 

suspended for a period of ten days and he will be ordered to 

collect the undercharges shown in Appendix A, represented by 

£=eight bills n\lI1lbered 875~) 8725, 8720, 8721) 8607) 8604) 8546) 

L:.3L:.2) 4844:) 4840, and 4.813, and a~l other undercharges revealed 

by his examination of ,his reco.rds. The Commission finds that a 

suspension in this ease of ten days is appropriate and in no 

respect excessive. The magnitude of respondent's violations.of 

the minimum rate order is emphasized by the fact that he offered 
'. . , 

nO eviaence at the hearing and that his representative volunteered 
. , 

the information that his violations were actually much greater and' 

more frequent than the evidence . revealed. The use of this ''buy 
,. 

and sell" device and, the inaccurate form and use of., shipping 
, "' .. , .,t , 

documents is an attempt to evade the Commission's author!ty and 
• 1,," • 

espacial1y the ~nimUm rate tariff. 

?indings and Conclusions 

Upon the 'evidence of record the Commission finds: 

1.. That: all applicable minimum rate orders were served 

upon respondent prior to the undercharges above set forth. 

2. That: respondent ha& violated Section 3664 of the 

Public Utilities Code by assessing charges less than the appli­

cable minimum cha:::-ges prescl.-1bed in Minimum Rate Tariff No,. 2 .. 
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3. Respondent shall post at his terminal and station 

facilities used for receiving property from the public for trans­

portation, not less than five days prior to the beginning of the 

suspension period, a notice to the public stating that his contract 

and radial highway common carrier permits have been suspended by 

the Commission for a period of ten days. Within five days after 

such posting respondent shall file with the Commission a copy of 

such notice, together with an affidavit setting forth the date and 

place of posting thereof. 

4. Respondent shall examine his records for the period 

from June 1, 1960, to the p=esent time, for the purpose of 

ascertaining all undercharges that have occurred. 

5. Within nine~ days after the effective date of this 

deciSion, respondent shall complete the examination of his records 

required by paragraph 4 of this order and shall file with the 

Commdssion a report setting forth all undercharges found pursuant 

to that examination. 

6. Respondent shall take such action, including legal 

action, as may be necessary to collect the amounts of undercharges 

set forCh in Appendix A together with those found after the examina­

tion required by paragraph 4 of this order, and shall notify the 

Commission in writing upon the cons1JX1lmation of such collections. 

7. In the event undercharges ordered to be collected 

by paragraph 6 of this order, or any par'i; of such undercharges,. 

~emsin uncollected one hundred twenty days after the effective 

date of this order, respondent shall institute legal proceedings 

to effec't eollection and sh~ll file with the CommiSSion, on the 

fi::st Monday of each month thereafter, a report of the undercharges 

remeining to be colleeted and specifying the action taken to collect 
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such undercharges and tbe result of such action, until such uuder­

cha4-ges have been coll'ected in full or until further order of the 
,.. • .t ... Omml.ss",on. 

The Secretary of the Commission is directed to cause 

personal service of this order to be made upon respondent. The 

effective date of this order shall be ~enty days after the com­

pletion of such service. 

Dated at __ Sa.n __ Fr:m_. _Cl:9_.~ _____ , California, this -'2.4 .. ~:t£ 
day of ____ ..;..;A.;...PR;.;..;I;..;;;l;.....:I,......,_, 1962. 

'CO!::::li::::::1o::').or !:vorott: C. Y.eXc~go·. 'l5o'bg 
:c.coos:;~rn~· ("'.~:;e!'l.t. cl1e. ::ot PQr~1oi'pat.& 
in t~o d1z,os1t1on ot this proceod1ng_ 
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APPENDIX A 

~reight Charge l-linimum 
Bi.ll No. Date Assessed Charge Undercharge 

4.313 6-23-60 $175.40 $2:53.72 $ 83 .. 32 

L:-S40 6-29-60 191.8S 283.02 91.14· 

4842 6-30-60 162.11 172.24 10.13-

4844 6-30-60 182.16 268.69 86.53, 

8546 7-27-60 124.43- 13L: .• 38 9.95-

SG04· 7-29-60 119.16 123.83 4 .• 67 

8607 7-30-60 127.75 135 .. 42 7.67 

8589 $-15-60 8L: ... OO 96.00' 12 .. 00 

8700 8-17-60 113.40 156.2l:\ 42.84 

3708 8-19-60 113.49 156 .. 36 42.S7 

8709 8-19-60 106 .. 20 172.28 66.08 

3712 8-22-60 110.07 151.6$ ~.1 .. 58 

8718 8-23-60 110.97 152.89 41.92 

8720 8-24-60 30.00 64 .. 00 3~:, .. OO 

8721 8-24~60 40.00 77 .. 00 37 .. 00 

8724 8-2lo,-60 113.18 155.93 42.75 

8725 8-25-60 62.80 90.00 27.20 

8729 8-25-60 112.41 154.88- 42.L:.7 

8730 8-25-60 191.66 301.13 109.52 

8731) 8-26-60 11!:·.92 223.20 10.8 .. 28 
S73~) 

3732 8-26-60 8L/,.OO 96 .. 00 12.00 

874,2) 8-29-60 l1L: .l~6 223.20 108. 7l~ 
3743) 

8749 8-30-60 114.30 105.42 71.12' 

3750 8-Sl-SO 85.50 14.L:.OO 58.50 

8806 8-31-60 111.69 153 .. 38 42.19 

2808 e-31-60 108.18 180.66 72.4,8 


