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Decision No. 6360 .

PEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's ) , _
own motion into the operations, rates) Case No, 7171
and practices of WILLIAM FONTES. Ag |

A. R. Xerstetter, for respondent.

William C. Briceca, for the Commission
stai:.

OPINION

On August 15, 19Cl, the Commission issued its oxder insti~
ruting investigation into the operationms, rates and practices of
William Fontes for the purpose of determining whether respondent,
as a highway permit carrier, has violated Sections 3664 and 3668
of the Public Utilities Code by charging, demanding, collecting oxr
receiving a lessexr sum for the transportation of property than the
applicatle charges prescribed by Minimum Rate Tariff No;.z and
supplements thereto. o | | |

Public hearing was held on Januzry 1§, 1962, before
Examiner Rowe in Fresmo. It was stipulated that respondent holds
Radial Highway Common Carrier Permit No. 54~4102, Highway Contract
Carwvier Permit No. 54-3479 and City Carxier Permit No. 54-4360. It
was also stipulated that Minimum Rate Tariif No. 2 and Distance
Taetle No. &4, together with all amendments and supplements, were
properly served upon respondent.

The Commission staff presented evidence based upon a
review of respondent's documents covering the months of June, July

and August of 1560. Eleven freight bills were examined and selected
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as representing undercharges. An additional fifteen transactions
were presented as representing '"buy and sell’ arrangements with &
San Franciseo broker, and considered as a device by means of which
respondent assisted, suffered or permitted said broker to obtain
transportation of property between points within this State at
rates less than the minimum xrates establishtied by this CoﬁmissiOn
tn Minimum Rate Tariff No. 2. The first eleven freight bills are
found to represent undercharges aggregating $450.11. The fifteen
tzansactions claimed by the staff to be fiétitious‘“buy and sell'
arrangenents, aggregating, according to the Commission's expert
wizness, undercharges in the sum of $857:1C, are found to be such
as to him because respondent unquestionably had the necessazry
intent by this device to permit the shipper to evade paying the
minimua rate. In faet, respondent's representative acting as his
counsel in his closing statement asserted that as a matter of fact
respondent had entered into similar additional arrangements with
this broker aggregating in excess of $20,000 of such undercharges.
The staff witness in referring to his conversation with
respondent and his examination of the documents relating to the
"ouy and sell" transactions testified that Mrxr. Fontes had stated
that an emﬁloyee of a San Francisco broker asked him to purchase
animal feed from J. G. Boswell Company in Corcoran and transport
it to various points north of Tulare; that he frequently had done tais, v
dispatching a truck to pick up the shipment, have it weighed, and
return the mumber five copy of J. G. Boswell's invoice; that this copy v
would only show the date, the name of the purchaser as antes

Trucking, the type of commodity, the number cf the truck in which it v

wes picked up, and a debit and credit number, together with a pur- v

chase mmber and a sale numbér; that after the truck had returned, v
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it would be dispatched by Mr. Fontes as soon as ne had'prepared

his freight tills in triplicate; that these biils would show the

truck number, the date, the point of origin as J. G. Boswell

Company, Corcoran, the point of delivery and the name of the con-
signce there and the shipper as being Berger & Plate, 64 Pine

Street, San Francisco; thaé there would be no extensions on the

freight bills at this time as to weight, or rate or total amount

of the freight bill; that the driver also would bring:back~fr6m T
J. G. Boswell copies of the weight tags; that the drivef then would 7
take the shipment to the point of destination, turning over one

copy of the freight bill to the consignee, receive the comsignee'’s
signature for the receipt of the merchandise and would'retﬁrn:the
receipt and the copy of the freight bill to Me. Fontes; that a

day or so after the first shipment was-pickedfup, the oxiginal

invoice would come in from J. G. Boswell through the U. S. mail;

that at that time the number of sacks of feed ox the number of
loads of bulk feed would be indicated; that this invoice would
also show the selling price of the feed; that after Mr. Fontes
received this document, and the driver had returmed the original
copy of the freight bill, Mr. Fontes would enter on the invoice
the selling price which would be normally $4.50 per tom fox
Cottonweed, Peacake or Cottomnseed Meal over the orxrigimal price
named by J. G. Boswell; that at the.end of seven or ten days

Mr. Fontes would accumuiate all ﬁis freight bills, would present
them to Bexgex & Plate who in turm would transmit a check for
the total amount to respondent; that after receiving this chgck,

M. Fontes would deposit this check in his bank account, then
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draw off his check to J. G. Boswell Company, Corcoran, for the

amount of the original invoice; that the freight bills in 4ppendix 2, .~
other than those listed in the following paragraph, are the same as
those presented to Berger & Plate. B

As a result of the above findings and of the further
findings hereinafter appearing, the permits of respondent will be
suspended for a period ofrtep days and he will be ordered“to
collect the undercharges shown in Appendix &4, represented by
freight bills numbered 8750, 8725, 8720, 8721, 8607, 8604, 8546,
4342, 43844, 4840, and 4813, and all othexr undexcharges revealed
by his examination §f_his recgrds.‘ The Commission finds that a
suspension in this case of ten days is appropriate and in mo-
respect excessive. The magﬁitude'of re5pondent's violations of
the minimum rate‘orde; is emphasized by the fact that he offered
no evidence at the hearing ané'tha: his representative volunteered
the information that his vidiations were actually much greater and
more frequent than the evidencefrevealed. The use of this "buy
and sell' device and,thé inaggg:ate form and use;ofFShipping 5
documents is an attempt to evade the Commission’s authority and

especially the minimum rate tariff.

Findings and Conclusions

Upon the evidence of record the Commission finds:

1. Thgt all applicable minimm rate orders were served
upon respondent prior to the undercharges above set forth.

:2. That respondent has violated Section 3664:of the
Public Utiiitiéé Code by éssessing.charges leSS-than the appli-

cable minimum charges prescribed in Minimum Rate Tariff No. 2.
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3. That respondent has violated Section 3668 of
the Public Utilities Code by assessing and collecting charges

less than the applicable minimum charges'preSCfibéd in Minimum

Rate Tariff No. 2 through the device of a fietitious "buy-and-

sell” transaction.

v

A public hearing having been held and the Commission
basing its decision on the findings and comclusions set forth
in the foregoing opinion,

IT IS ORDERED that:

1. Respondent shall cease and desist from all
future violationsisf‘the Commission's Minimum Rate Tariff
No. 2. .

2. The operating‘authoriﬁy of William Fontes,
issued to him by this Commission, being Radial Highway Common
Carriexr Permit No. 54-4102, Highway Contract Carrier Permit
No. 54-3479 and City Carrier Permit No. 54-4360, is suspended
for a period of ten consecutivé dé§s starting.at'IZ:Ol a.m.,
on the second Monday following the effective date of this
order. Respondent shall not lease the equipment ox other
facilities used in operations under these permits for the
period of the suspension or directly ox indirectly allow such

equipment or facilities to be used to circumvent the suspen-

sion.
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3. Respondent shall post at his terminal and station
facilities used foxr receiving property from the public for trams-
portation, not less than five days prior to the begimning of the
suspension period, a notice to the public stating that his contract
and radial highway common carriexr permits have been suspended by
the Commission for a period of ten days. Within five days after
such posting respondent shall file with the Commission a copy of
such notice, together with an affidavit setting forth the date and
place of posting thereof.

4, Respondent shall examine his recoxds for the perxiod
from June 1, 1960, to the present time, for the purpose of
+ ascertaining all undexcharges that héve occurred.

5. Within ninet§ days after the cffective date of this
deciéion, respondent shall complete the examination of his recoxds
required by paragraph & of this order and shall filerwithvthe
Commission a report setting forth all undercharges found pursuant
to that examinationl

6. Respbndent shall take such action, inmcluding legal
action, as may be necessary to collect the amounts of undeicharges
set forth in Appendix A together with those found after the examina-~
tion required by paragraph & of this oxder, and‘shall notify the
Commission in writing upon the consummation of such collections.

7. In the event underchaxges ordered to be collected
by paragraph § of this oxder, or amy part of such undercharges,
xemain uncollected ome hundred twenty days after thereffective‘
date of this order, respondent shall institute legal proceedings
o effect collection and shall file with the Commission, on the

fixst Monday of each month thexeafter, a report of the undercharges

remzining to be collected and specifying the action taken to collect
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such undercharges and the result of such action, until such under-
charges have been collected in full or until further order of the
Commission.

The Secretary of ‘the Commission is directed to cause

personal service of this order to be made upon respondent. The

effective date of this order shall be twenty days after the com-

pletion of such service.

Dated at = San Franeise » California, this 24//?}{/
day of APRIL » 1962,

;45 «5&!{

Com:.ss:ioner

Commissioner Everett €. MeKoags,. bolag -
aceosiarily cbsent, did zot parilcipate
in tho disposition 0L this proceocding.




APPENDIX A

Freight Chaxge

Minimum
Rill No. Date

Assessed Charge Undercharge

4813

6-23-60
6-29-60
6-30-690
6~30-60
7-27-60
7-29-60
7-30-60
§-15-60
8-17-60
3=19-60

8-19-60

8-22-60
8-23-60
8~24-60
8-24-60
8-24-60
8-25-60
8~25-60
8-25-60
8-26-50
8-26-60
8-29-60
8-30-60
8-31-53
8-31-60
8-31-60

$175.40
191.88
162.11
162.16
124.43
112.16
127.75
34.00
113.49
113.49
106.20
110.07
110.97
30.00
4000
113.18
62.80
112.41
151.66

114.92
8“‘000

114.46

114.30

85.50
111.€8
108.18

$258.72
283.02
172.2¢
268.69
134.38
123.83
135.42
96.00
156.24
156.36
172.28

151.65

152.89
64.00
77.00

155.93
90.00

154.88

301.18

223.20
$6.00

223.20

185.42
144.90
155.33
180.66

$ 83.32
91.14
10.13
86.53
9.95
4.67
7.67
12.00
42.84
42.87
66.08
41.58
41.52
34.00
37.00
42.75
27.20
42.47
109.52
108.28
12.00

108.74

71.12
53.50
£2.19
72.48




