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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Corn Products Company,
Complainant,'
vs. Case No. 7197
Mexchants Express of California,

Defendant.

William M. Larimore, for complainant.
Aaron H. Glickman and J. L.Searles, for
defendant.

OPINIONXN

By the complaint herein, filed on October &4, 1961, Cornm
Products Company, complainant, allcges that Merchants Express of
California, defendant, assessed charges om four carload shipments of
cooking or salad oil which were in excess of the lawful rate inm viola-
tion of Sections 494 and 460 of the Public Utilities Code. The ship-
ments in question were transported by defemdant during the period
from August 10 to November 2, 1960, inclusive, from complainant's
premises in San Framcisco comsigned to the Tramsportation Officef,
Sharpe General Depot, Tracy Ammex, at Lyoth, CaliforniaJl Reparation
is sought.

Defendant denies the material allegations of the complaint.

;J’I¥o§h‘is located in San Joaquin Counmty about threc miles Southeast
of Tracy. ‘
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Public hearing of the complaint was held before Examinexr
Caxter R. Biéhop'at San Francisco on December 20, 1961. With the
£iling of an exhibit by complainant on December 22, 1961, the matter
was taken under submission.

Evidence on behalf of complainant was introduded'thxoughy
a transportation rate analyst and by defendant through its gemeral
counsél and its traffic consultant, who ‘acts also as its tariff
publishing agent.

Charges were assessed on the basis of fifth class xrates of
32 cents and 33 cents per hundred pounds on the first and last three
shipments, respectively, subject to a carload mlnlmum welght of
30,000 pounds. The foregoing rates were also suo;ect to surcharges
of $2.00 and $5.65 per shipment, respectively. These‘glass'rates
and suxrcharges, wnich were in effect from‘San Francisco to Lyoth at
time of movement, were set forth in Merchants Express of California
Local and Joint Freight Tariff No. 2, and supplements thereto.

Complainant alleges that the lawfully‘applicablé charges

were those computed on the basis of a commodity rate of 21 cents

per 100 pounds, minimm carload weight 30,000 gpunds, plus various

surcharges applicable in connection therewith. The sought rate

was also published in the above-mentioned tariff and at time of
zovement applied on shipments of salad oil, cooking oil and other
canned goods moving between Saﬁ Francisco Terrxitory, on the one hand,
and Sacramento Valley Territory and San Jeaquin Valley Texxitory, on

the other hand, as said terrxitories were defined in the tariff.

27/ Ihe surchaxges, poth under the assessed and sought bases, are not
in issue. They will not be furthexr discussed.




While San Francisco is located in San Frameisco Territoxry, Lyoth is
located in nomne of the three territories. Coﬁplainant‘s,witness
pointed out, howevexr, that by the texms of Item No. 415 of the tariff,
in which San Joaquin Texritory is defined, Yarmouth, a point morxe
distant from San Framcisco tham Lyoth, is located in said territory,
and that the aforesaid rate of 21 cents was, therefore, applicablé

é/ .
from San Francisco to Yarmouth.

At the time of movement of the earliest shipment here in

issue, the above-mentioned rate of 21 cents was subject to the pxo-
visions of Section 2 of Item No.940 of the ‘tariff. Those provisions
were to the effect that commodity rates making specific reference -
thereto would apply as maximmm to directly intermediate‘points on
the same line oxr route. On Second Revised Page 26 of the tariff is
an arrangement of points served by defendant, undexr the heading,
"Geographical Index of Points From And To Which Rates Apply'. The
tabulation is set up in two columns, the first of which is captiomed:

"Highway Route ‘
Index No. and Point’

The second column is headed, ”Index‘NumberS‘of Adjacent Points'. In
the first column Lyoth (Index 95) is chown as being located on an un-
numbered highway, and in the second column, opposite Lyoth, are shown
as adjacent points "90-100", these being the index numbers for Tracy
and Yarmouth, respectively. Complainant's witness interpréﬁed-the
foregoing arrangement as indicating that Lyoth lies between Traéy
and Yarmouth on defendant's line or route, and, épplying_the above-
mentioned provisions of Itex No. 940 to these circumstance#,'heréon-'
cluded that the 2l-cent commodity rate was applicable to the £irst

of the four shipments here in issue.

3] The rate in question, as published, appLics between ail points in
San Francisco Territory and those points in San Joaquin Valley

Territory which are subject to Rate Basis 100.  Yarmouth is so

-3
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Effective September 19, 1960, and prior to the times of
moverent of the second, third and fourth shipments, the tariff page

on which the rate of 21 cents was published was amended by providing

that said rate, among others, should apply zrom and to points named

only, subject to Section 1 of Item No. 940. This change had the
effect of making the 2l-cent rate non-intermediate in applzcatlon
except as provided in Section 1 of Item No. 940. This qualmfzcation
was also conmcurrently attached to a commodity rate of 18‘¢eﬁtsape:
100 pounds published on the same tariff page applicable from San

Francisco to Tracy (Rate Basis 90).

The pertinent portion of Section 1 of Item No. 940 xead:
... a point not named which is located between two points on the
same line or route TO which rates are named will take the rate appli-
cable TO the higher rated of the two points between which the un-
named point is located.! Complainant's witness const:ﬁed‘fhe words
"a point not named” to mean a point for which a rate was not;brovidéd
in the tariff item to which the above-quoted provisions related.
Based upon his interpretation 6f the aforesaid geographical arrange-
meat of points, in which Lyoth, an unnamed point, lies between Tracy
and Yarmouth, he concluded that the 2l-cent commodity rate to Yar-
mouth was applicable to Lyoth at the times of movement of‘ﬁhe last
three shipments. |

Predicated upon the foregoing tariff comstruction com-
plainant requests an oxder difecting,refund of the difference between

the chaxges assessed and those which would result from applzcatzon of

47 This modlficatlon was mﬁae undexry the Commis,ion Order No-.
STD-9635 dated August 23, 1960.
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+he aforesaid comodity rate of 21 cents. The aggregate of refunds
sought on the four shipments in issue is $278.31.§/
Defendant's traffic consultant testified as to its inm-
terpretation of the pertinent provisions of the afbresaid‘tariff.
He pointed out that the rates and rules cbntained therein refieét,
to a laxge extent, the minimum rates and rules provided in the Com=
mission's Minimum Rate Taxiff No. 2. Thus, San Joaquin Valley Terri-
tory as defined in defendant's Tariff No. 2 mecessarily duplicates
the same territory as defined in the aforesaid minimum rate taxiff.
The comsultant does mot construe the "Geographieal Index
of Points™ on page 26 of defendant's tariff as specifying that Lyoth
is intermediate between Tracy and Yarmouth. It appareatly is his
view that the index in question simply indicates that Lyoth is meax,
or in the vicinity of, the latter points. Furthermore, the cénsult-
ant construes the irtermediate application rules of said Eériff, as
they related, or relate, to the commodity rates in Item No. 1730,
as applying only in comnection with unnamed intermediate pdinté

whaich are located in the named terxitoxies between which the xates

in question are applicable. Moreover, the term 'a point not named,”

as used in Section 1 of Item No. 940, he interprets as meaning "not
named in this tariff.” Since Lyoth is a point named in the:tariff,
he concludes that the intermediate rule in qﬁestion does not authérize
the application, to Lyoth, of the commodity rate of 21 cents published
to Yarmouth.

Defendant's consultant made certain other representations

regarding the construction to be placed on provisions of the carrier's

57 1he amount specified in the complaint is $276.36. However, Chis
was recalculated to the above figure in late-filed Exhibit No. 5.
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tariff and as to corresponding provisions of the aforesaid minimum
rate tariff. It is not deemed necessary, for the purposés of this
opinion, to set forth those represcmtations. They have been given ‘
adequate consideration. In the light of his interpretation of the

carriex's tariff, the consultant was of the opinion that charges om

the shipments here in issue had been properly assessed on the basis.

of the fifth class rates.

Conclusions

The shipments in questionm were transported by a highway.
common c¢arrier, which, in assessing transportation charges therefor,
is required by Section 494 of the Public Utilities Code to obsexve
without deviation the rates and rules set forth‘ingfés published and
£iled tariff. Thus the applicable rates and charges must be deter-
mined without reference to the Commission's Minimum Rate Tariff No. 2.

As previously mentioned, defendant denies-that‘the'geo~
graphical index of points im its tariff may be used to determime the
specific location of Lyoth in relatiomship to other point3~serVed*by
defendant. Onm the contrary, it should be clear that the purpose of
such a geograpaical index of points in the tariff of a highway common
carriex is to enable the tariff user to ascertain the precise loca- |
tion of a particulay point with relationship to other_points’served
by such carxier, in the application of so-called intermeéiate rules
such as those invoked by complainant. The very caption;of‘pagé 26
indicates that it is a geographical arrangement of_points‘s¢rved and
the caption of the second column, veading ''Index Numbexs of'Adjacent
points" (emphasis supplied), shows that between the points in that
column and the corresponding point shown opposite thereto in the first

| - 6/
~column thexe axe no othex points scrved by the carrier in question.

5/ Viepster's New COllegzatéfDxctlonary states, ‘'Adjacent may oY may

0ot imply contact but it always implies absence of anythxng of
the same kind in between.'

-
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The arrangement on page 26 clearly shows that Lyoth is intermediate
between Tracy and Yarmouth 6# the route of defendant, also that Yax-
mouth is more distant than Lyoth from San Framcisco om said route.

The construction which defendant places upon the above-
mentioned intermediate application pﬁovisions of Item No. 940 of
defendant's tariff is not sound. There is nothing in the language
of Section 2 of that item, as applied té the rates in Item No. 1730
in effect at the time the first Shipment herein was made, which re-
quired the intermediate point to be located in San Joaquin Valley
Texrritory. With reference tq~the pertinent prdvisions pf Section 1
of that item, invoked in comnection with the provisioms of Item No.
1730 series which were in effect when the last three shipments<ﬁoved,
we are of the opinion that by the words "a poimt which is not named"
is meant a point which is not named in the item containing the rates
to which said intemmediate provisions are being applied.

The shipments herxe in issue were comsigned to the Trans-
portation Officer, Sharpe Gemeral Depot, Tracy Amnex. The pickup and
delivery limits of Mexchants Express at Lyoth, by the provisibnsvof
Item No. 420 of defendant's tariff, include all locatioms within a
radius of ome mile of the established railroad depot at.that‘point.
An examination of a mop of xrecord discloses that Sharxpe Geheral,nepot
lies entirely within said limits. |

Upon careful consideration of the recoxrd, we con;ludglthAt

complairant has been overcharged, in violation of Section 494 of the

Public Utilities Code, with respect to the four shipments eﬁbraéedAby

the complaint herein, in the amount of $278.31, which amount is the

difference between the charges paid by complainant and those which




would‘have'accrued on the basis of the sought rate of 21 cents, plus

surcharges, hereby found to be the basis applicable undex defendant's

aforesaid tariff, to the transportation in question.

Defendant will be ordered to make refund to complainant

in the above-stated amount, plus intexest at sgix percent pex anmun.

QRDER

Based upon the evidence of record and upon the findings |
and conclusions set fort: In the preceding onicion, _

IT IS ORDERED thot defendant Merchants Express of Cali-
fornia shall pay to complainant Corn Products Company the sum of
$278.31, plus interest at six percent per annum, as refumd of Qver- -
chaxges collected with respect to the shipments imvolved iﬁ‘this:pro-‘
ceeding. |

The Secretary is directed to cause a cextified copy of
this decision to be served upon Merchants Express of Califormia in
accordance with law and said decision shall become effective twenty

days af:er the date of such service.

Dated at ___ 3 Francisco , California, this L7,
day of APRIL ¢ s 1962,

esident

A44a<£ﬁéf§;%2z%;2253334>’

Commisg$&nex

1or Evorott (. MeKoage, bolng
o

=sent, 44é net rarticipate
SpOsition of this procooding.,




