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Decision No. ___ 63 __ ~_ .. _~ __ _ 

BEFOr..E THE PUBLIC UTILITIES COMMISSION OF tHE STATE OF CALIFORNIA 

Corn Products CompsXlY ~ 

Complainant ~ 

V$. Case No. 7197 

Merchants Express of califortlia, 

Defendant. 

William M. L.1rimore, for complainant. 
Aaron H. GlickinaTi aDd .1. L.Searles, for 

ae£eD<!iiXlt. 

OPINION -- - - "-' - .... -.-. 

By the complaint herein, filed on October 4, 1961, Corn 

Products Company ~ compl~iDant, alleges that V~rchants Express of 

California, defendant, assessed charges on four carload shipments of 

cooking or salad oil ~ich were in excess of the lawful rate in viola

tion of Sections 494 and 460 of the Public Utilities Code. The ship ... 

ments in question were transported by defendant d~ing the period 

from August 10 to November 2, 1950, inclusive, from complainant"s 

premises in San Francisco consigned to the Transportation Officer~ 
1/ 

Sha:rpe General Depot, tracy Annex, at Lyoth., C31ifornia.- Repa-ration 

is sought. 

Defetldnlt denies the material allegations of the complaint'. 

17 Lyoth is located in San Joaquin COunty abOut three mires southeast 
of 'Iracy. 
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Publiche~ring of the complaint was held before Examitler 

Carter )1.. Bishop at San Francisco on December 20 ~ 1961. vlith the 

filing of an exhibit by complainant on December 22) 1961, the matter 

was taken under submission. 

Evidence on behalf of complainant WaS introduced through 

a transportation rate analyst and by defendant through its general 

counsel and its traffic consult;3nt> -who :aets also as its tariff 

publishing agent. 

Charges were assessed on the basis of fifth class rates of 

32 cents aDd 33 cents per hundred pounds on the first and last three 

shipments) respectively) subject to a carload minimum weight of 

30,000 pounds.. 'I'b.e foregOing rates were also subject to surcharges 

of $2.00 .nld $5.65 per shipment) re~'Pectively. These class rates 

and surcharges, which were in effect from San Francisco to Lyoth at 

time of movement, were set forth in Merchants Express of California

Loc.ll and Joint Freight Tariff No.2) and supplements thereto,. 

Complainant alleges that the lawfully applicable charges 

were those computed on the basis of a commodity rate of 21 cents 

per 100 pounds, minimum carload weight 30)000 pounds)' plus various 
. -. y . 

surch3rges applicable in connection therewith.. '!he . sought rate 

was also published in the above-mentioned tariff and at: time of 

:oovement applied on shipments of s~lad oil~ cooking oil and other 

canned goods moving between San Francisco Territory). on the one hand, 

and Sacramento Valley Territory and San Joaquin Valley Territory, on 

the other band) as said territories were defined in the tariff. 

~7 Xhe surcharges, hOth under the assessed and sought bases) ~re not 
in issue. !hey 'Vv~ll not be further discussed'. 
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~ile San Fr~cisco is located in San Francisco Territory, Lyoth is 

loc~ted in none of the three territories. Complainant's witness 

pointed out, however, that by the terms of Item No. 415 of the tariff, 

in which San Joaquin Territory is defined, Yarmouth, 3 point more 

distant fro:n San Francisco than tyoth,. is located in said texoritory, 

and that the aforesaid rate of 21 cents was, therefore,. app,licable 11 ' . 
from San Francisco to Yarmouth. 

At the time of movement of the earliest shipment here in 

issue, the above-mentioned rate of 21 cents was subject to the pro

visions of Section 2 of Item No.940 of the tariff. !hose provisions 

were to the effect that commodity rates making specific reference . 

thereto would apply as maxitlum to directly intermedi'ate points on 

the sacc line or route. On Second Revised Page 26 of the tariff is 

~n an-angem.ent of points served by defendant, under the heading, 

flG<;::ographieal Index of Points From ADd To 'tI.Thich Rates Applyu. The 

tabulation is set up in two columns, the first of whieh is captioned: 

TVHighway P.oute . 
Index No. 8Xld Point:· 

!'he second col'Umll is headed, "Index Numbers of Adjacent Pointsl
'. In 

the first column Lyoth (Index 95) is shown as being located on, an un

numbered highway~ and in the second column, opposite Lyoth, are shown 

as adjacent points 1'90-l00 tf
, these being the index numbers for Traey 

and Yarmouth, respectively. Complainant f s witness interp~eted the 

foregoing arrmlgement as indicating that Lyoth lies between Tracy 

Olod Yar.:nouth on defendant's line or route, and, applying the above-" 

mentioned provisions of Item No. 940 to these circumstances, he con

cluded that the 21-ceot commodity rate was applicable to the first 

of the four shipments here in issue. 

17 'Ihe rate in questIon, as published, applies between all po,ints in 
SaD Francisco Territory and those points in San Joaquin Valley 
Territory which o'lre su1>j ect to Rate Basis 100. Yarmouth is so 
subject. 
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. , 

Effective September 19, 1960, and prior to the times of 

moveQcnt of the second, third and fourth shipments, the tariff page 

on which the rate of 21 cents was published was .:Imended by providing 

that said rate, among others, Should apply from and to points named 
Y . 

only, subject to Section 1 of Item No. 940. This change had the 

effect of ~king the 2l-cent,r~te non-intermediate in application 

except as provided in Section 1 of Item No. 940. This qualification 

was .:Ilso concurrently attached to 3 commodity rate of 1& cents· per 

100 pounds published on the same tariff page applicable from SOln 

Francisco to Tracy (p~te Basis 90). 

The pertinent portion of Section 1 of Item No. 940 read: 
!I a point: llot named which is located between two· points on the 

same line or route TO which rates .:Ire named will take the rate appli-

cable TO the higher rated of the two points between which the UD

named point is located." Complainant's witness construed the words 

t\.a point not namedtf to meall a point for which .:I rate was not provided 

ill the t.:triff item to which the above-quoted provisions related. 

Based upon his interpretation of the aforesaid geographical arrange

me:lt of points, in which Lyo.th, .:ttl UIltlamed pOint:, lies between Tracy 

and Yarmouth, he concluded that the 21-cent commodity rate to Yar

mouth was applicable to tyoth at the times of movement of the last 

three shipments. 

Predicated upon the foregoing tariff construction com

plaixlant requests an order directing refu:od of the difference between 

the Charges assessed and those whiCh would result from application of 

"§j This mOdnication was made UDder the Commission ' s arder No. 
STD-96; dated August 23, 1960 • 

... 4-



e 
c. 7197 El'k 

~he 3£or~sa::'d :orm:uodity rate of 21 cents. '!he aggregate of refUXlds 
5/ 

sought on the four shipments in issue is ~278.31.-

Defetldant f s tr~ffic consultant testified .as to its in-

terprct~tion of the pereincct provisions of the afores~id tariff. 

He ~intcd out th~= the rates and rules contained therein reflect, 

to a larg~ extent~ the min~ rates ~nd rules provided in the Com

mission f s M:udmum. Rate Tariff No.2. Thus, S~n JO.:lCJ,Uill Valley Terri

tory .as defined in dcfen~nt's Tariff No.2 necessarily duplicates 

the S.:Ime territory .:IS defined in the ~forcsaid minimum r~te tariff. 

The consultant does not const:rue the "Gcog%aphical Index 

of Points:: on p~ge 26 of defencl.ant' s tariff as specifying that Lyoth; 

is it!te':'Q.cdiatc between '!racy and Y.:Irulouth. It apl?~:rently is. his 

view th3t the index in question simply indicates ti4at ~yoth is near, 

0': in the vicinity of ~ the l.atter points. Furthermore, the consult

ant construes the ~termediate application 'rUles of said tariff, as 

they rel~ted, or relate) to the commodity rates in Item No. 1730, 

as ~ppl~.Dg only in connection with unnamed intermediate points 

whiCh are loc~ted in the named territo~ics beeween which the rates 

in question are ,'lpplicablc. Moreover,. the term aa point not named, [I 

as 'l.!sed in Section 1 of Item No. 9".0,. he interprets as meaning ;'not 

naI:1ed in this tariff. n Since Lyoth is a point n.:lmcdin the tariff)-

he concludes that the intermediate rule in question does not authorize 

the application,. to Lyoth, of the commodity rate of 21 cents published 

to Yarmouth. 

Defendant's consultant made certain other representations 

regarding the construction to be placed on provisions of the carrier's 

2.7 The ,'lmoUIlt specified in the compi3int: is ~76.j:6. However, tElis 
was recalculated to the above figure ir1 late-filed Exhibit.No. 5. 
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tariff ~nd as to correspondiIlg provisions of the aforesaid minimtlm 

r~tc t~riff. It is not deemed necessary, for the purposes of this 

opinion, to set forth those representations. They nave been given 

adequate consideratioIl. In the light of his interpretation of the 

canier t s tariff, the consultant was of the opinion that charges on 

the shipments here in issue had been properly assessed on the basis 

of the fifth class rates. 

ConClusions 

the shipments in question were transported by a highway 

comeon c~rrier, which, in assessing transportation eharges therefor, 

is required by Section 494 of the Public Utilities Code to observe 
.. ' ~ 

without deviation the rates and rules set forth in· its published and 

filed eOlriff. Thus the applicable rates and charges must be deter

mined without reference to the COlllClission' s Minimum Rate Tariff No.2. 

As previously mentioned, defend3nt denies that the geo

graphical index of points in its ta~iff ~y be used to dete:mine the 

specifiC location of Lyoth in relationship to other points scrvcdby 

defen&nt. Oc the contrary, it should be clear that the purpose of 

such a geograpo.ic.!ll index of points 1n the tariff of a highway common 

carrier is to enable the tariff user to ascertain the precise loca

tion of a p.lrticul::r point 'With relationship to other points served 

by such c~rrier, in the application of so-called intermediate rules 

such 3S those invoked by complainant. Th.e very caption -of page 25· 

indic3'tes th.lt it is :1 Seo~~phical arrangement of points served and 

the caption of the second eol'Um1l, reading "Index Numbers of Adjacent 

pointsU (emphasis supplied), shows that between the points in that 

colum:n and the corresponding point shown opposite thereto in' the f:t~it 

colu:r:1 there are no other points served by the c~'rr1er in question.

§) Webster's New Collegiate Dictionary states, "Adjacent mayor may 
not imply contact but it always implies absence of anything of 
the same kind in between. If 
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The ~rrangement on page 26 clearly shows that Lyoth is intermediate 

between Tracy and Yaxmouth on the route of defendant, also that Yar

mouth is more distant than Lyoth from San Francisco on said route. 

The conStl:UctioD which defendant places upon the above

mentioned inte:tmediate application provisions of Item No. 940 of 

defendant's tariff is not souna. There is nothing in the language 

of Section 2 of that item, as applied to the rates i'D Item No. 1730 

in effect at the time the first shipment herein was made, which re

quired the intermediate pOint to be located in San Joaquin Valley 

Territory. With reference to the pertinent provisions of Section 1 

of that item, invoked in connection with the provisions of Item N~. 

1730 series whiCh were in effect when the last three shipments moved, 

we Olre of the opinion that by the words II a point which is not named" 

is meant a point which is not named in the item containing the rates 

to which ~id iDtemediate provisions are being applied.-

The shipments here in issue were consigned to the Trans

portatioD Officer, Sharpe General Depot, Tracy Annex. The pickup and 

delivery limits of Merchants Express at Lyoth, by the provisions of 

Item No'. 420 of defendant's tariff, include all locations within a 

radius of one mile of the established railroad depot at that point. 

An examination of a :9p of record di.scloses that Sharpe General Depot 

lies entirely within said limits. 

Upon careful consideration of the record~ we conclude that 

complainant h.:ls been overcharged, in violatioD of Section 494 'of the 

Public Utilities Code, with respect to the four shipments embraced, by 

the complaint herein, in the amount of $278.31, which amount is the 

d!ffuenee between the charges paid by eomplaiDant and' those which 
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would have 'accrued on the basis of the sought r~te of 21 cents, plus 

surcharges, hereby fOUXld to be the b~s:i.s applic~ble under defendant's 

afores~id t~riff, to the transportation in question. 

Defendant will be ordered to make refuod to complainatlt 

in the above .. stated amoUIlt, plus interest at six percent per al'm\.Ull. 

ORDER ---.---

Based upon the evidence of record and upon the findings. 

and cODclus1ons set fo~~ !D the preceding o~~~ion) 

IT IS ORDERED that defen<iant !1erchOlnts E.."Cpress of Cali

£OroiOl sh~ll pay to complainant Corn Products Company the sum of 

$278.31, plus interest at six percent per annum) as refund of over- ./" 

Charges collected with respect to the shipments involved in this pro

ceeding. 

!he secretary is directed to cause a certified copy of 

this decision to be served upon Merchants Express of Califoroia in 

accordance with law and said decision shall become effective twenty 

days ~ter the date of such service. 
San Francisco .J.. II. -' / Dated at ) C.aliforni:1, this :./ t;t: "7"7-V -----------------day of ______ A?_R_I_L ___ , 1962. 

Co=1~n!¢~I):r t°.foroto: c.' l{.cXOo.a;o. 'bo1ng . 
noee~~cri~7 c~~e~t, 4ie :ot ~artie1pat. 
in :'ijE. eizpO:i t10ll ot t.!:.1: P:"Oc:ood1l::e., 


