EZFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Decision No. 64 @51

In the Matter of the Application of
QWIKWAY TRUCKING CO., a corporation,

to purchase, and MERLYN F. TESKEY and
TRANK TESKEY, copartners doing business
under the fictitious firm name.of
TESKEY TRANSPORTATION COMPANY, to sell,
a prescriptive operative right as a
public utility warehouseman, in Los
Angeles County, pursuant to Sections
851-853 of the Public Utilities Code.

Application No. 43740
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In the lMatter of the Application of
WATER-LAND TRUCK LINES, a corporationm,
and of WATER-LAND TRUCK LINES, a
corporation, by WILLIS T. NORMAN, its
Assignee for the Benefit of Creditors,
for Suspension of Prescriptive Operative
Right as a Public Utility Warehouseman
in an umincorpoxated areca of Los Angeles
Coumnty, pursuant to Section 1053 of the
Public Utilities Code.
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plication No. 43756
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Russell and Schureman, by R. Y. Schureman, for
applicants.

Knapp, Gill, Hibbert and Stevens, by Karl K. Roos,
for Los Angeles Warehousemen's Association,
protestant.

ORPINION

By A}Splication No. 43740 filed on September 8, 1961,
Merlyn I'. Teskey and Frank Teskey, coparimers doing business under
the fictitious f£irm mname of Teskey Tramsportation Company, herg:oh—
after rcierred to as "'Teskey’, zequest authority to sell and Qwikway
TIrucking Co., a coxporation, hereinafter referred to as "Qwilkway',
requests authority To purchase for $3,000 the prescriptive operative

right as a public utility warchouseman recognized by the Commission

in its Crdex of September 1, 19G0, in Case No. (947. DBy Application

No. 43756, filed on September 14, 1961, Water-Land Truck Lines, a
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corporation, hercinafter refewred to as “"Water-Land”, and Watexr-Land
Truck Lines, a corporation, by Willis T. Noxrman, its Assignee for

the benefit of creditors, seek an order of the Commission susPeﬁding
for a nexiod of one year the prescriptive operative right as a pubiic
utility warchouseman recognized by the Commission In its Oxdexr issued
on September 1, 1960, in Case No. G943.

The applications were heard on a consolidated recoxd bcfore
Examiner John K. Power at Los Angeles on December 15, 1961. The
consolidated proceedings were submitted subject to the £iling of
briefs. Driefs have been filed and the matters are ready for
decision.

In 1959 the Legislature enacted a law to require a
certificate of public convenience and necessity for all warchouse
operations of a public utility charzacter. Previocusly, only waxe-
housemen in cities of 150,000 population or more had been xequired
to possess such certificates. The legislation of 1959 contained
a “grandfatbex" clause and fixed the "gﬁandfather" date as
Scptember 1, 1959.

After September 1, 1259, the Commission staff made a
survey and mailed questiommaires to various warechousemen who werxe
required to and did returm verified answers. Included in their
number were Water-Land and Tesley. IFrank Teskey, vice-president of
Water-Land and a partner of Teskey, verified the answers for those
two concerns. The Commission made f£indings that each of these
concerns had a “grandfather” right as a public utility warchouseman.

From the evidence recelved at the hearings it appears

as follows:
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Cn oxr about March 1,‘ 1961, both the Teskey partnexship and
Water-Land Truck Lines wexre operating as public utility warehouse-
wmen in an uwnincorporated area of Los Angeles County. Qwikway
Trucking Co. has a terminal in the same unincorporated axea about
2% miles from Teskey Transportation Company. Frank Teskey and
Merlyn F. Teskey are equal partners in Teskey Transportation Company.
Mexlyn F. Teskey owns 75 percent, more or less, of the stock and is
president of Water-Land Tzuck L:'.hes, and his wife is secretary-
treasurer of said company. Frank Teskey owns the balance of the
stock of said company and is vice-president thezeof. On or before
March 7, 1961, Water~-Land Truck Lines became insolvens whereupon an
auction sale of the properties of Water-Land Truck Lines was held on
March 7, 1961. The properties of Teskey Tramsportation Company and
Water-Land Truck Lines were contiguous and were the property of
Frank Teslkey, Mabel Teskey, his wife, and Merlyn F. Teskey as
individuals. Mabel Teskey is now deceased and Frank Teskey has
succeeded to her interest. In the sale on March 7 only the parcel
of land held by Teskey Transportation Company was sold. The Water-
Land parcel was retained and Teskey Transportation moved its business
there. On or about April &4, 1961, Water-Land Truck Lines made an
assignment £ox the benefit of cweditors to Willis I. Noxman, an
applicant in Application No. 43756. Sometime early in May, 1961,
the exact date being unlmown to the Commission, the last goods
stored by Water-Land were removed ox placed in other custody and
storage operations of Water-Land came to an end. Teskey Transpor-
tation Company continmved to have goods in storage until on or about

November 24, 1951, two months znd thirteen days, more or i1ess,
> ? >

afrer the filing of Application No. 43740, Neither the Commission
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noxr protestant herein, nox its members, nor anyone else, instituted
any proceeding looking toward the cance-llation ot either of these
certificates. At no time did the Teskeys endeavor to conceal from
the Commission the owmership of Water-Land. The questionnaires
returned to the Commission in comnnection with the ‘'grandfathexr”
warehouse inquiries were signed by one and the same person, némely,
Frank Teskey. 7
2ased upon the evidence, the Commission ‘fiﬁd's and concludes:

L. Teskey Transportation Company and Wateix-Land Truck Lines
bave not been shown to be the alter egos of ome another. Abandonment
of the Teskey Transporxtation Company's operating right has not been
shown. There is nothing, therefore, in the public interest to

prevent the proposed transfer from Teskey to Qwikway and Application
No. 43740 will be granted.

2. Application No. 43756 presents more difficulty, _chieﬂy

due to the question of possible abandomment. Whenever abandonment
is alleged decision will depend upon the facts of the partiéular
case. In this case there was a delay of 5 months after aséignment
before the application was filed. Such a delay might indicate
abandonment in some cases. However, in the case of Water-Land Truck
Lines there appear to be extenuating circumstances. In the first_
piace, cessation of service was imvoluntary. The assignee was not
shown to be a person particularly versed in transportation ox
regulatory matters. Since. the failure of a business creates an
emergencey situation, the assignee understandably could bevpreoécupied
with his wesponsibility of conserving assets and therefore be
excused for omissions which would not be excuseble under other

circumstances. Under all the circumstances of this particulax case,
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the Commission concludes that abdﬁdonment has not been shown.
Nothing in this result is to be interpreted to mean that the
Commission will necessarily tolerate interruptions §f pubiic'utility
sexvice in other cases without prior Commission authority.
Application No. 43756 will also be granted.

Cwilway Trucking Co. is hereb§ placed on notice that
operative rights, as such, do not constitute a class of property
which way be capitalized or used as an element of value in rate
fixing for any amount of money in excess of that oxiginally paid té
the State as the consgideration for the grant of such rights. Aside
from their puxely permissive aspect, such rights extend to the holder
a fwll or partial monopoly of a ciass of business in a particular
area. This monopoly feature may be hodified or canceled at any time
by the State, which is not in any resﬂect limited as to the numbexr of
rights which may be given.

Water-Land Truck Lines, a corporation, Willis T. Norman,
its assignee for the bemefit of creditofs, and the creditors of said
corporation are, and each of them is, placed on notice that certif-
icates of public convenience and necessity are inszrumentalities for
the procurement of necessary services by the public; that failure to
rendexr the service authorized is contrary to their purpose; that
failuxe to restore the service heretofore rendered by Water-Land
either by Water-Land or another may result in cancellation of the
authority to remdexr such sexvice.

The authorization granted in Application No. 43740 shall
not be construed as a finding of the value of the rights mor as a

determination that the amounts referred to herein will be accepted

as proper bases for an order auchorizing the issue of securities.

“Se
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Public hearing having been held and the Commission basing
its decision on the findings and comclusions set forth in the
foregoing opinion,
IT IS ORDERED that: : .
L. Cn or before % 1, 1962, Merlyn F. Teskey and%
Frank Tesikey, copartmexs, may sell and tramnsfer, and Quwikway 'l‘ruckn.ng
Co., a corporation, may purchase and acquire, the operative rights
referred to in Application No. 43740,
2. Within thirty days after the conswmation of the transfer
herein authorized, Qwilway Truclking Co. shall notify the Commissionm,

in writing, of that fact and within said period shall f£ile with the

Commission a true copy of any bill of sale or other instrument of

transfer which may be executed to cffect said tramsfer.

3. Applicants shall amend or reissue the tariffs on file with
the Commission, naming rates, rules and regulations governing the
warehouse operxations here involved to show that Merlyn F. Teskey and
Frank Teskey, copartners, have withdrawn or canceled, and Qwikway
Trucking Co. has adopted or established, as its own, said rates,
rules and regulations. The tariff filings shall be made effective
not eaxler than thirty days after the effective date of this oxder
on not less than thirty days' notice to the Commission and to the
public, and the effective date of the tariff filings shall be
concurrent with the consummation of the transfer hereinm authorized.
The tariff f£ilings made pursuant to this order shall comply in all
respects with the regulations governing the construction and £iling

of taziffs set forth in the Comuission's General Jwder No. 61..




4. The warehouse operative right confirmed to Water-Land Trucl
Lines, a corpoxation, on September 1, 1960, in Case No. 6943, and
the tariff or tariffs filed thereunder are suspended for ome year
from the effective date of this ozder.

The effective date of this order shall be twenty days
after the date hereof.

Dated at Sao Francisco  , California, this _as/or’
day of Wiy s 1962, ‘
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