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Decision 1'10. 64051 
--------~~~---

EZFO~ nlE PUBLIC UTn.rrmS Cor1rv'LISSION OF 'I'BE stATE OF CALlFO:?~IA 

I:o. the l.fattor of the Application of )) 
QWmTAY. TRUCKmG CO. ~ a corporation, 
to purchase, and MERLY'N F. TESI<E'! and ) 
PR.ANl< TESI\eY, copartners doing business ) 
under the fictitious f~ name of ) 
TESI<EY TlWTSPO:RTATION COMPf.NY~ to sell~ ) Application No. 437~,O 
a prescri?tive operative right as a ) 
public utility warehouseman, in Los ) 
Angeles County~ pursuant to Sections ) 
351-853 of the ?ublic Utilities Code. ) 

S 
In the Hatter of the Application of ) 
'V1Al'ER.-I..ANl) muCK LINES, a corporation, ) 
and of WAl'ER.-LAlW !RUCK LD.'lZS a ) 
corpo:ation, by 'liJILLIS T. NCRM&"Xl', i'ts ) 
Assignee for the Benefit of Creditors, ) Application No. 43756 
for Suspension of Prescriptive Operative ) 
Right as a Public Utility Warehouseman ) 
In an 'Ollincorporated area of Los Angeles ) 
County, pursuant to Section 1053 of the ) 
Public: Utilities Code. ~ 

Russell and Sc:huren:an, by R. Y .. Sehureman, for 
applicants. 

Knapp, Gill, Hibbert and Stevens, by !<arl K. Roos~ 
for Los Angeles 'f.1a:eaousemen • s Association, . 
protestant. 

O'!?Il-l'ION 
~~-----

By Application No. 437[:,0 filed on September 8, 1961~ 

Merlyn F. Tcskey and Frank Teskey, eopartners domg business under 

the ficti~ious· fir.mnameof Tes~ey Transportation Company, herein­

after rcfel.-red to as HTeskey', request authority to sell and Qwi.kway 

'Iruc1d.ng Co. ~ a corporation, hereinafter referred to as uqwil<way'i, 

requests authority ~o purchase for $3,000 the prescriptive operative 

right as a public utility warehouseman recognizcd by ~he Commiss~on 

in its O:<icr of September 1, 19150, in Case No. G947.. By Appl:tca~ion 

No. 43756, filed on September l l :., 1961, Water-Land Truck Lines, a 
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corporation, hereinafter refer.ceG to as IlWater-Land: l
, and Water-Land 

Truck Llnes, a corporation, by i'lillis T. Norman, its Assignee for 

the benef:::'t of cred:::'tors, seek an order of the Comuission suspending 

for a ,e~iod of one year the prescriptive operative right as a public 

utility warehouseman recognized by the Commission fn its Orde: issuec 

on September 1, 1960, in Case No. G94.3. 

~ne applications'were heard on a consolidated record before 

Examiner John 1<. Power at Los Angeles on December 15, 1961. The 

consolidated p:oceedings were submitted subject to. the filinS 0'£ 

briefs. Briefs have been filed and the matters are ready for 

deci.sion. 

In 1959 the Legislature enacted a law to require a 

certificate of public convenience and necessity for all warehouse 

operations of a public utility character. ?revious1y,onlyware­

housemen :in cities of 150,000 population or more had been required 

to possess sucb certificates. The legislation of 1959 contained 

a Hgrandfa:thern clause and fixed the "grandfatherO date as 

Scp~ember 1, lS59. 

After September 1, lS59, the Commission staff made a 

survey and mailed questionnaires to various warehousemen who were 

recuired ~o and did return verified answers. Included in their .. 
n'tll'nber were r .. Tater-Land and Tesl.:ey. Frank Teskey, vice-president of 

'i1ate=-Land and a partner of Tes!(ey ~ ve=ified the answers, for those 

two concerns.. The COlXlOlission made findings that each of these 

concerns had a <7grandfather71 right as a public utility warehouseman. 

From the evidence received at the he~r~s it appears 

as follows: 
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On or about March 1, 1961, both the 'Ieslt:ey partnership' and 

;,7ater-Land Trucl, Lines we.e operating as public utility w:lrehouse­

men in an unincorporated area of Los Angeles County. Qwi'k-way 

Trucking Co. has a terminal in the same unincorporated area about 

2~ r:d.les from Teskey Transportation Company. Frank Teskey and 

Merlyn F. Teskey are equal partners in Teskey Transportation Company. 

Merlyn r. Teskey ownS 75 percen'i:, more or less, o~ the stoel, and is 

presi~ent of Water-Land Truck Lines, and his wife is secretary­

treasurer of said company. FraxU~ Teskey owns the balance of the 

stock of said company and is vice-president the~eof. On or before 

M:lrch 7, IS61, Water-Land Truc!~ Linee became lnsolven: whereupon an 

auction sale of the properties of v1ater-Land Truck Lines was held on 

March 7, 1961. The properties of Teskey Transportation Company and 

Water-Land Truc!, Lines were contiguous and 'tolere the property of 

Frank Tes!~ey, Ylabel Teskey, his wife, and Merlyn F. Tesl{ey as 

individuals. Habel Teskey is now deceased and Frank Teskcy has 

succeeded to her interest. In the sale on March 7 only the parcel 

of land held by Teskey Transportation Company was sold. The Water­

Land parcel was retained and Teskey Transportation moved its business 

there. On. or about April 4, 1961,. 'trJater-Land Truck Lines made an 

assignment fo:- the benefit of cz-editors to Willis I. Norman, an 

app1icao:t in Application No. [:·3756-. Sometime early in May, 1961,. 

the exac~ date being unknown to the CommiSSion,. the last goods 

stored by Wa~er-Land were removed or placed in other custody and 

storage operations of Water-Land came to an end. Teskey Transpor~ 

tation Company cOD.tiD:uec ':0 have goods i.."'l. $to=as~ until on or about: 

Novet:lDer 2L:" 1961, two :::lOnths Clnci ~1.iZ"teen d.s.ys, more or ::.css, 

aft:er the :i11:o.8 of Application 1'10. 437/.::;.. Neither the Cocmission 
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nor protestant herein, nor its members, nor anyone else, instituted 

any proceeding looking toward the cancellation of either of these 

certificates. At no time did the Teskeys endeavor to' conceal from 

the ColXllllission the o'Wtlership of t.Jater-Land. The questionnaires 

returned to the C01llmission in connection with the agrandfatber" 

warehouse inquiries were signed by one-and the same person, namely, 

Frank Teskey. 

~ased upon the evidence, the Commission finds and concludes: 

1. Teskey Transportation Company and t-Tater-land truck Lines 

have not been shown to be the alter egos of one another. Abandonment 

of the Teskey Transportation Company's operat~s right has not been 

shown. There is nothing, therefore, in the public interest to 

prevent the proposed transfer from Teskey to Qw:tlc:way and Application 

No. 437~·O will be granted. 

2. Application No. 43756 presents more difficulty. chiefly 

due to the question of possible abandonment. 'Whenever abandonment 

is alleged decision will depend upon the facts of the particular 

case. In this case there was a delay of 5 months after assignment 

before t~ application was' filed. Such a delay might indicate 
, 

abandonment ~ some cases. However, in the case o~ Water-Land truck 

L~es there appear to be extenuating circumstances. In the first 

place. cessation o~ se:vice was involuntary. The assignee was not 

shown to be a person particularly "Jersed in transportation or 

regulatory matters. Since the failure of a business creates an 

emergency Situation, the assi.gnee understandably could be preoccupied 

with his responsib~lity of conserving assets and t~ereforc be 

excused for om.:.ssio:'l.s which would :lot be excus:lblcunder other 

circumstances. Under all the circumstances of this partiCular case> 
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the Commission concludes that abandonment has not been shown. 

Nothing in this result is to be interpreted to mean that the 

COmmission will necessarily tolerate interruptions of pub1ic utility 

service in other eases without prior Commission authority. 

Application No. 43756 will also be granted. 

Qw11~y Trucl~ Co. is hereby placed on notice that 

operative rights, as such, do not constitute a class. of property 

which may be capitalized or used as. an element of value in rate 

fixmg for any amount of money in excess of that originally paid to' 

the State as the consideration for the grant of such rights. Aside 

from their purely permissive aspect, such rights extend to the holder 

a. full or partial monopoly of a class of business in a particular 

area. This monopoly feature may be modified or canceled at ~ny time 

by the State) which is not in any respect limited as to the number of 

rights which may be given .. 

\.Jater-Land Truck Lines,. a corporation, 'V7:i.llis T. Norman, 

its assignee for the benefit of creditors, and the creditors of said 

corporation are, and each of them is, placed on notice that certif­

icates of public convenience and necessity are ins~rumentalities for 

the procurement of necessary services by the public; that failure to 

render the service authorized is contrary to their purpose; that 

failure to restore the service heretofore rendered by Water-Land 

either byWater-land or another may result in cancellation of the 

authority to render such service. 

The authorization granted in Application l'To. 43740 shall 

not be construed as a finding of the value of the rights nor as a 

determination that the amounts referred to herein will be accepted 

as prop¢r bases for an order aui:horiz.1ng the is'sue of securities .. 
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o R DfE.R -------
Public heartng having been held and the Commission basing 

its decision on the find±ngs anQ conclusions set forth in the 

foregoing opinion~ 

.. IT IS ORDERED that: ~ 

.!... en or before ~ 1, 1962, Merlyn 'l. Teskey and~. -
Frank '!eskey, copartners, may SGll and transfer, and Qwikw'ay !rucld.ng 

Co., a corpo:ation, may purchase and acquire, the operative rights 

referreo. to in Application No. 1.~3740. 

2. ~'Jithin thirty days afte~ the conSUtnmation of the transfer 

herein. authorized) Qwi,kway 'Irucldng Co. shall notify the CommiSSion, 

in writing, of that fact and within said period shall file with the 

Commission a true copy of any bill of sale or othGr instrument of 

transfer wl1ich may be executed to effect said transfer. 

3. Applicants shall amend or reissue the tariffs on file with 

the Comznissio'C.~ naming rates, rules and regulations govern:tng the­

warehouse operations here involved to show t1181: Merlyn F. Teskeyand 

Frank '!'eskey~ copartners, have withdrawn or canceled, and. O-wikway 

Truck:i.:l.g Co. has adopted or establiShed, as its own, said rates, 

rules ano. regulations. The tariff filings shall be made effective 

not ea:-ler than thirty days after the effective da'te of this order 

on not less than thirty daysl notice to the CommiSSion and to the 

public, and the effective date of the tariff filings shall be 

concurren't ~lth the consummation oi the transfer here~ authorized. 

The taruf filings made pur&.:tant to this order sl"lall comply in all 

respects with the regulations governing the construction and filing 

o~ ta=if~s set forth in the Commission's General Order No. 61. 
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4. The warehouse operative right confirmed to Water-Land True1;: 

Line$~ a corporat1on~ on September l~ 1960, in Case No. 6943, and 

the tariff or tariffs filed thereunder are suspended for one year 

from the effective date of this order. 

The effective date of this order shall be twenty days 

after the date hereof. 

Dated at ___ Sa.n_]_'m_::mtUl_·sco ___ , California, this 0."3/&.,1·. 
day of ____ ... !J ... lI .... y_ ...... _, 


