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Decision No.

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFCRNIA

investigation iato the operatioms, )
rates, charges and practices of )
TORTIER TRANSPORTATION COMPANY, a ) Case No. 7425
corpoxzation; and FREBRO INC., a g

)

corporation.

Edward M. Berol and Marshall G. Berol, of Derol,
Louzhran and Geermaert, for Fortier Transportation
Company; and Nathan E. Bower, Lor Frebreo, Inc.;
respondents.

Lawrence Q. Gareia and Frank O'learv, forx the
Commisszion staff.

OPINTION

On August 28, 1952, the Commission instituted an investi-
gation into the operations, rates, charges and practices of Fortier
Transpoxtation Company, a corporationm; and Frebro, Inc., a corpora-
tion; for the purpose of determining whether the Fortier
Transportation Company had violated Sections 3664 and 3667 of the
Public Utilities Code by charging and collecting a lesser sum for
the transportation of property than the applicable charges pre-

scribed in Minimum Rate Taxiff No. 4-A, and supplements thereto,

cnd Seetion 494 of the Public Utilities Code by cherging and

colleeting a lesser or greater sum for the transportation of
property, than the applicadble rates specified in California Common
-Carriler Motor Freight Local and Joint Tariff Ne. 10, Zal. P.U.C.
No. 2, Intecrstate Freight Carriers Confercence, Inc., Ageant, and
Westerm Motor Tariff Bureau, Inc., Agent, Local, Joint and

Proportional Freight Tariff No. 17-A, Cal. P.U.C. No. 33 (Elmer Ahl,

Agent, Series).
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Also whether respondent Fortier violzted Sectioms 453,
459, 494 of thne Public Utilities Code by paying local drayage charzes
to Frebro, Inc., for transporting property £rom Western Envelope
Corporation to Fortiex's Sam Framcisco termimal, whep im f£act no such
transpoxtation was pexformed, therxeby furnishing a rebate to the said
Western Eovelope Corporation because of its relationship with Frebro,
Inc.; and whether respondent Fortier Transportation Company has
vielated Sectiorn 3542 of the Public Utilities Code by operating as
both a nighway common carxrier and a highway comtract carriex of the
same commodities between the same points. The Order Instituting
investigation also presented the issue of whether Fortier
Transportation Cempany should be ordered to keep alli its records
within the State of California, as required by Section 791 of the
Public Utiliries Code.

Puplic hearinz was held before Txcminer Edward G. Fraser
on November 20, 1962, at San Francisco, on which date the matter
was submitted.

It was stipulated that the respondent Fortier Traansportation
Company was sexrved copies of Miniswum Rate Tariffs Nos. 2 and &-A,
along with Distance Table No. & and also the supplements to the
tariffs and distance teble. It was further stipulated that Fortier
Transportation Company is oow operating wnder 2 certificate of public
convenience and necessity granted by Decision No. 60456, which
authorizes the transportation of general commodities, and undexr
radial highway common carrier, highway comntract carrier, city carriex

and housebold goods carrier permits.
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A Cormissionm representative testified he made an investiga-
tion of the xecoxrds of Fortier Transportation Company on March 13-21,
1962, at the company offices in Fresno, Stockton and Oakland.
Twenty-tihree freight bills were withdrawn and photostatic copies of
these bills were forwarded to the rate amalysis unit for study and
placed in cvidence herein as Cxhibit 1. A Commission rate expert
introduced Exhibit & and testified that on nineteen of the shipments
the rates charged by respondent Fortier were less than the wminimuwm
rates listed in the ‘applicable tariffs; also that the rate charged
by Fortier on four of the twenty-three shipments was greater than
the rate specified in respondent Fortier's highway common carrier
Taxriff No. 10. The staff witnesses stated the undercharges found in
Exhibits 1 and & occurred during February aznd March, 1961. The wit-
nesses admitted that none of their exhibits (Nos. 1 and 4) includes
.undercharges occurring after May 1, 1961, which is the approximate
date the Fortier Transportation Company was sold to a mew owper,
Ringsby Truck Lines, Inec.

A staff witness testificd he returned to the Jakland office
of Fortier Transportation Company onm April 22, 1962, for the purposc
of investigating the operations of Frebro, Ime., who had apparently
been performing local drayage for Fortier by hauling from the San
Francisco office of Western Envelope Corporation to the San Francisco
terminal of Fortier. The witness obtained copies of bills of lading
and £xeight bills (Exhibit 3) along with proof of payment (Exhibit 2)
made to Frebro, Inc., on loads which were apparently hauled by Frebro
for Fortier during August and Septembexr of 1961. He testified he was

told by an cmployee of Foxtier that Frebro, Imc., had been paid for
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1ocal drayage which was not performed and that payments to Frebro,
nc., were discontinued in Qetober of 1951, when a supervisor Lrom
Fortier’'s Qakland termimal xrode with a Fortier truck and ciscovered
that local drayage was not required, because Fortier trucks were
naking daily pickups at the Vestern Eanvelope Coxporation.

The witness testified that Commission records show Fwebro,
Inc., is opexating as a nighway comtract carrier and a city carvier
under permits issued by this Commission. These permits were issued
on Maxch 12, 1958, to Nathan Bower and Kempeth Rich. They were
transferred to Frebro, Ine., after it became incorporsted on
August 17, 1961.

The staff witness testified that the originel freight bills
and documents on Fortier Transportation Company shipments arxe £iled
in the main office of Ringsby Truck Lines, Inc., in Demver, Colorxado.
de stated when he requested coples of the originals, they werc
received at his office within a week £rom Colorade.

Position of Ressondent

A vice president of Rimgsby Truck Limes, Ime., testified
that Ringsby has owned and operated the Toxtier Transportation
Company since May of 1961l. He stated all £reight bills of the old
Fortier Company were audited and many rate errors werce foumd. He
testified that Ringsby Truck Lines, Inc., instituted this audit for
1ts own iInformation to be sure the proper rates werce charged ané
collected. He testified that Fortier Transportation Company will
coilect 21l of the undercharges found to bz due, but that all of the
undercharges Lowmd occurred before the present owners started

operating the Forticr Company iIn Mzy of 1961.




The managex of respondent Foxtier's Oakland terminal
testified that he has been employed by Fortier at the Oakland office
since May of 1961 and in Septexber of 1951 he rode with ome of his
drivers in the course of 2 routine inspection and moted a pickup was
made at the Western Envelope Corporation. He stated that a week or

so latexr he happened to sec a freight bill which showed a payment to

Frebro, Inc., for local drayage from Western Eanvelope Corporation to

Fortier's San Francisco terminal. He stated he made an immediate
investigation and discovered that all pickups from Western Envelope
Coxporation werc made by Foxrtier Transportation Company trucks and
that no service was pexformed by Frebro, In¢c. He testified he noti-
ficd Western Envelope Corporation that no further payments would be
made to Frebro, Inc., and therxreby lost a customer. He alse notified
this Commission and cooperated im orxganizing Exhibits 2 and 3. He
further testified the payments to Frebro, Inc., were stopped in
October, 1961, as soon as he discovered no service was performed by
Frebro, Inc.

The representative from Frebro, Inc., did not testify and
presented no other evidence. He made a statement £or the record
that Frebro, Inc., and the Western Envelope Corporation are owned and
operated by the same two families. He stated Frebro, Inc., is a
carriex with four trucks and sexves only the Western Envelope
Corporation and the Wilson-Rich Paper Company. He stated he had no

records with him, but he was sure that neither company had violated

any law.




Findings
Upon consideration of the evidence the Commission finds
that:

1. The respondent Fortier Transportation Company has violated
Scetions 3664 and 3667 of the Public Utilities Code by assessing and
collecting charges less than the appilesblc minimum charges pre-
scxibed In Minimum Rate Tarfiff No. 4-A and the supplements thereto,
as indicated in Exhibits 1 and 4 herein. A list of said shipments,
iocluding the charges actually assessed and the charges the
Commission finds should have been assessed as required by law, is as

follows:

Date of Freight Charge Assessed Correct Anount of
Freight B{11 Bill WNo. by Respondent Charge Undexcharge

Feb. 1, 1961 271200 $112.73 $184.46 $ 7L.73
Feb. 3, 1961 459351 18.29 101.00 82.71

Total Undercharges $154 .44
2. Respondent Fortler Transportation Company has violated
Sections 453, 459 and 494 of the Public Utilities Code by charging
and collecting a lessexr oxr greater sum for the transportation of
property than the applicable rates specified in the highway common
caxrxrier tariffs participated in by the respondent; and also by paying
local drayage charges to Frebro, Inc., for transporting property from
Western Envelope Corporation to Fortier's San Francisco terminal,

when in fact no such transportation was performed, thereby rebating

or returning to the Western Envelope Corporation a portion of the

transportation charges which were levied and collected from Western

by respondent. The undercharges and overcharges noted in Exhibit 1

are set forth as follows:
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Date of Freight Charge Assesscd Corzect Amount of
Freight Bill Bill No. by Respondent Charxe Undexrcharee

Teb. %, 1961 271184 5261.75 $275.30 $ 13.55
feb. 2, 1961 S5-22251 247.10 251.72 4.62
Feb. 2, 1961 507768 91.50 107.51 16.01
Feb. 20, 1961 509357 281..07 396.20 105.13
Feb. 13, 1961 536325 Nome 19.70 19.70
Feb. 15, 1961 536683 289.41 297.92 8.5
Feb. 16, 1961 536707 Noze 22.73 22.73
Feb. 16, 1961 571388 227.33 237.55 10.22
Feb. 16, 1961 571389 67.72 84.16 1.6 .4k
Feb. 17, 1961 460154 284.59 353.33 68.79
Teb. 17, 1961 508807 66.83 78.34 11.51
Feb. 20, 1961 510205 159.05 253.33 94,28
Feb. 21, 1961 537069 None 9.60 9.60
Feb. 23, 1961 272833 93.93 98.97 5.04
Feb. 23, 1961 508919 402.99 451.30 45.31
reb. 23, 1961 510513 297.64 503.31 105.67
Feb. 24, 1961 $-26210 334.09 415.63 81.54

Total Undexcharges $4638.6€5

Date of Fzedzht Charge Assessed Corzeet Amount of
rreizht 2il1 Bill No. by Respondent - Charge Quevcharze

Feb. 17, 1961 $-26022 $196.24 $149.31 $ 46.93
Feb. 21, 1961 571912 94.00 46.20 47.80
Feb. 24, 1961 $-26189 103.97 93.21 16.76
March &, 1961 273606 54.09 41.61 12.48

Total Overchasxges $117.97

3. The record fails to show any violation of Scction 3542 of

the Public Utilities Code.

4. 1t does mot appear necessary at this time to order the
respondent Fortier Tramsportation Company to maintain its records
within this State as zequired by Section 791 of the Public Urilities
Code, inasmuch as after January of 1963 the orizinal documents om
Caelifornia intrastate shipments will be filed at the termimals of
Fortier Transportation Company located within the State of California.
The record shows that with respect to past shipments photostatic
copics of the documents the Commission investigator asked to see were

delivered to him in about 2 weck.
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5. TFortier Transportaotion Company, a respondent hercin, is
engaged in the tramsportation of property over the public highways
for compensation under a certificate of public conmvenience and
necessity granted by Decision No. 60456 and also as a radial highway
common carrier, a highway comtract carrier, a c¢ity carrier and 2
nousehold goods carrier.

6. Frebro, Inc., was made a respondent herein when it became
dpparent that it may have been used by a shipper to obtain a rebate
°n transportation charges paid to Fortier Transportation Company.
The record shows that Frebro, Inc., holds operating authority from
this Commission as a highway contract carrier and a city carrier
and further shows that Frebro, Inc., may have violated ome or moxe
provisions of the Public Utilities Code. It is evident that the
activities of Frebro, Inc., should be scrutinmized by representatives

of this Commission to determine if a formal investigation should be

instituted. //

7. The respondent Fortier Tramsportation Company, under the
new ownership, has made a sincere effoxt to correct the practices
which were prevalent prior to May of 1961. The new owners have
replaced unsafe ecquipment, conducted an audit of both the past and
present operations and have provided 2 new rating department. //

When a coxporation is sold to new stockholders, it remains
liable as a continuing entity for offemses committed under tﬁe prior
owmexs. Creditoble as this remedial action may be, respondent
Forticr must be held accountable for its former conduct. However,
in assessing the penalty hetein, we have given full weight to said

vemedial action.
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In vicw of the cnmtire recoxd irn this proceeding, the
Commission finds that respondent Fortier Txansportation Company's
operating authoritics should be suspended for a period of five days,
or as an altermative to the suspension of authorities, the respondent
Fortier should pay a finc of $2,500. The rxespondent Forticr will be
oxdered to collect undexrcharges and to return to the shippers com-
cerned that portion of anmy rates charged whick are in excess of the
authorized rates in the applicable highway common carrier tariffs.
Respondent Fortier Transportation Company will also be orxdexed to
collect any sums paid to Frebro, Inc., on the account of Western
Envelope Corporation f£or local drayage service which was not

rerformed,

IT IS ORDERED that:

1. If on or before £he twentieth day after the effective date
of this order, respondent has mot paid the fine referred to in
paragraph 9 of this order thern the certificate of public convenience
and necessity to operate as a highway common carrier, granted by
Decision No. 60456, dated July 28, 1960, in Application No. 41201,
Radial Highway Common Carrier Permit No. 10-4623, Highway Contract
Cerrier Pexmit No. 10-40624, City Carrier Permit No. 10-5818, and
dousehold Goods Carxier Permit No. 19-45859 issued to Fortier
Transportation Company shall be suspended for five comsccutive days,
Starting at 12:01 a.m., on the second Monday following the twentieth
day afﬁer said effective date. Respondent shall not, by leasing the
equipment oxr other facilities used in operations under the certifi-
cate or permits for the period of suspension, or by amny other device,
direectly ox indirectly allow such equipment or facilities to be used
to circumvent the suspension.

-9-
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Z. Respondent shall post at its terminal and stotios facili-

ics used for recciving property from the public for transportationm,
not less than f£ive days prior to the beginning of the suspension
pexiod, 3 motice to the public stating that its certifizate of public
copvenience and necessity to operate as a highway cozmon carrier and
its radial highway common carrier, highway conmtract carxier, city
carrier and houschold goods carrier perxits have beez suspended by
the Commission for a pexiod of five days. Within £ive days after
such posting Tespondent shall file with the Commission a copy of

such notice, together with am affidavit setting forth the date and

place of posting thereof.

3. Respondent Fortier Transportation Company is hexeby
directed to examine iIts records for the period from February 1, 1961,
to the present time for the purpose of deternining whether improper
rates have been charged, and to return to the shippers or consiznees
concerned that portion of any rates charged which are in excess of
<he authorized rates in the applicable highway common carrier tariffs
paxticipated in by the respondent.

4. Respondent is further directed to examine its records and
to collect any sums paid to Frebro, Inc., for trausporting goods from
the Western Envelope Corporation inm San Franeisco to the San
Francisco terminal of Fortier Transportation Company where the
sexrvice charged for was not performed, during the period from
Sebruary 1, 1961, to the present date.

5. Respondent Fortier Tramsportation Company shall examine its
Tecoxds for the period £rom February 1, 1961, to the present time,

for the purpose of ascertaining all vndexcharges that have occurred.
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5. Within ninety days after the effeective date of this order,
respondent Fortier Travsportation Company shall complete the examina~
tion of its xecords required by paragraphs 3, 4 and 5 of this order
and shall £file with the Commission a report stating the action =aken
to insure cowpliance thexewith.

7. Re5pqndent Fortier Tramsportatiorn Company shall take such
action, including legal action, as may be necessary to collect the
amounts of wndercharges set forth herein, together with thosc found
after the exomination requirxed by paragraphs & and 5 of this order,
and shall notify the Commission in writing upon the consummation of
such collections.

3. In the event undexcharges oxdered to be collected by
paragraph 7 of this order, or any part of such undercharges, remain
uncollected one hundred twenty days after the effective date of this
order, respondent shall imstitute legal proceedings to effect collec-
tion and shall f£ile with the Commission, on the first Monday of each
aonth thereafter, a report of the undexcharges remaining to be
collected and specifying the action taken to colleet such under-

charges and the result of such action, until such undercharges have

been ¢colleeted in full or until further order of the Commission.

9. As an alternative to the suspension of operating rights
imposed by paragreph 1 of this order, respondent wmay pay a fine of
$2,500 to this Commission on or before the twentieth day after the

cffective date of this orxder.
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10. 7The Commission staff is hereby directed to undertake an in-
vestigation of the operations, rates, chazges and practices of Frebro,
Inc., £or the purpose of detexmining whethex Frebro, Inc., has been
oxr is being used as a device to obtain transportation of goods for
the Western Envelope Corporation at rates less than the minimum rates
prescribed by this Commission.

The Secretary of the Commission is directed to cause
personal service of this order to be made upon Fortier Transportation

Company and Frebro, Inc. The effective date of this order shall be

twenty days after making of such service. f/

Dated at San Francisco

day of FEBRUARY , 1963.

_, Califormia, this 24

President




