Decision No. 63275

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Iovestigation into the opera- )

tions and practices of Applegate ) Case No. 7419
Drayage Company, & corporation. )

Bertram S. Silver, for the respondent. ,
Timothy E. Ixrcacy, for the Commission staff.

QPINION

Op August 14, 1962, the Commission instituted an investi-

gatlion into the operations and practices of Applegate Drayage
Company, a corporatlon operating as a radial highway common carrier,
a highway contract carrier and & city carrier, for the purpose of
determining whether Ir the operation of its transportation business
the respordent violated Sections 3664, 3667, 4013 and 4016 of thé
Public Utilities Code by charging and collecting lesser sums thao
the applicable charges prescribed by this Commission in ginimum
Rate Taxiff No. 2 and supplements thereto; whether the respondent
charged and collected distance rates instead of hourly rates without
the benefit of written instructions from the shipper, in violation
of Section 2 of Minimum Rate Tariff No. 7 and failed to provide the
measure or factox oo which respondent's charges were based, in viola-
tion of Item 93-A of Minmimum Rate Tariff No. 7; and whether respondent
violated Section 3575 of the Public Utilities Code by using sub-
haulers without having a bond on file with this Commission.

Public hearing was held before Examiner Fraser on December
6, 1962 in Sacramento, and on January 28, 1963 in San Francisco,

whexre the matter was submitted.
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1t was stipulated that the respondent is a California
corporation operating under PRadizal Highway Common Coxxier Permit
Wo. 34=-2453, Highway Contract Carrier Pexrmit No. 34-2454, and City
Caxrier Permit No, 24-2793; also that the respondent was served a
copy of Minimunm Rate Taxiffs Nos. 2, 7 and 8, Distance Table No. 4 -
and Gemeral Order No. 102-A, with the supplements and additioms
thereto. It was agreed that the respondent did not receive copies
of the railroad tariffs, which are frequently uced with the mipimum
rate tariffs.

A Commi.ssion representative testified that he first
visited the office of the xespondent op Jasuary 2, 3, 4 and 5, 1962;
he copied the respondent’s records oo April 9, 1962 and returned
them the next day. On April 30, 1962 he again reviewed the recoxds
of the respondent to check the use of subhaulers. He stated he
reviewed 568 freight bills, which was all of the traosportation per-
formed by the respondent during the months of September, Qctober,
November and December, 1961. He removed twenty-six freight bills
from the zespondent's records along with their supporting documents.
He testified he made true and correct photostatic copies of these
cocumepts aod that they sre all in Exhibvit No. 1 filed hereiz.
He testified the exhidit is divided into fwenty-six numbered parts;
the firxst eight parts of which eppear to be straight rate violations;
Rarts 9 through 14 copcern the respondeni's free returm of pallets
to the shipper, when a rate should have Leea charged; 2arts 15
through 19 concern tramsportation where the respondent hauled for a
flat zate per trip without written inscructiops from the shipper
and without charging on & distapce or time basis; Daxts 20 through 2¢

are representative of mory heouls made by subhaulers when the respoo-

Sent 012 mot have a subbaul bond or file. The witoess testified u’//

he then checked the Commission records and discovered po bond had
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ever been filed. He notified Mr. Applegate, who later called him

%o advise that the respondent's insurance agenmt was to have spplied o
for the bond and had admittedly f£ailed to do so.

The witness testfied that the respondent opexates with
thirteen powexed vehicles and thirty-four trailers out of a termimal g
in Sacramento which includes a yard, shop, office and a warehouse. The
Commission records show the respondent's gross earxmings for the last
uarter of 1561 and the first three quarters of 1962 was $188,024.
The witness identified and authenticated Exhibit No. 2, which con-
rains undercharge letters semt to the respendent im 1955 and 1958,
and, also, a notice of violation of Gemexal Oxrder No. 102-A dated

November 29, 1960.

A rate ewpert from the Commission staff testified that he

took the set of documents which are included as the first fourteces

counts of Exhibit No. 1 and formulated Exhibit No. 3, which gives

The rate charged by the respondent and the rate computed by the
Commission staff oo each of the freight bills presented in the first
fourteen parts of Exhibit No. 1. He testified the staff computed

the rate on the return of empty pallets in the split deliveries of
Paxrts 9, 10 and 11 as though they were returned in each instance frow
the farthest point to which delivery was made. The evidence put in
3y the zespondent showed that the pallets were always unloaded at and
returned from the carriexr's terminal in Sacramento and it was there-~
foxe stipulated that the undexcharges on Part 9 should be reduced

to $11.35, and to $8.89 on Parts 10 and 11l. The witness testified
that the corrected undexcharges listed in Exhibit No. 3 total
$1,505.73.

The president of the respondent corporation testified for
the respondent. He stared théy have been in business since November
1, 1945 and were incorporated inm 1946 or 1947. He stated 95 percent
of respoudent’s busivegs is under contract and 70 percent is hauled
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for rates which are greater than the authorized minimum rate. He
testified that Commissiop ipvestigators have checked the respondert's
records about omece a yeax £or the past tem years and po complaint
was vade on the free hauling of pallets before the present case.

The witpess stated that he and the other pripeipal stock-
holder of the respondent do the rating. He testified as follows
on the twenty-3ix parts in Exhibits 1 and 3; the rate used 0B Paxts
1, 2 and 3 was in error due to a failure to read the taxiff correctly;
on Parts & and 6 the loads were & paxt of a full truckload and he
. therefore used a truckload rate, which he thought was proper; he
rated the load on Parts 5, 7 asd 8 as waste rock under Item 130-K
of Minimun Rate Tariff No. 7 which provides for a rate based oo
actual mileage; the staff rated such paxts as powdered limestone
under Minimwe Rate Tarifs No. 2, which provides for a rate which
must be based on the comstructive mileage between the points of
origin and delivery as given in the distance tables; Parts 9 through
14 involved the return of empty pallets from the caxrier's terminal
in North Sacramento to the Walout Creek Camning Co.; since this
{nvestigation was {ostituted he has been advised that the refexence
to Item 300 in Item 330 of Minimum Rate Tariff No. Z refers to
Item 300 of the Exception Sneet, which specifies the rate to be —
charged on returning pailets; prior to receivipg this information he
had never seen an Exception Sheet and believed the reference was to
Item 300 of Mimimum Rate Tariff No. 2 whichk has no r#:e op returning
pallets; oo Parts 15 tharough 19 it was his undexstanding that he
had apn agreement with the shipper, although since both parties wexe
satisfied, it was Dever put ip writirg; he is also certain that if
hourly zates had been imposed on Parts 15 through 15 they would be

lower than the rates charged by the respondent; he stated he arranged

for a subhaul bond with his imsuraoce agent, who promised to take

care of it; since the agent handled his insuraoce without supexvision
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he thought no moxe about it uotil he was c¢haxged with Paxts 20 to 26

herein and 2 Commission representative told him xmo boznd had eve:‘
been filed. The witness stated the insurance agent later advised
tae respondent that he forgot to apply for the bond and further
advised the respondent the Commission would be notified by a tele-
rhore call and by letter why the bond had never been issued and
Ziled. A staff witmess testified in xebuttal that he had received
a phone call from the agent and that 2 survey of the Commission file
on this case failed to xeveal any letter. The witpess for the
respondent also testified that all svbhaulers aired by the respondent
were paid promptly and in full. The respondent introduced Exhibit
No. &, which lists the avercge weekly payroll of its drxivers as
$1,300 to $1,800 plus $475 for othexr employees. The exhibit shows
fixed weekly expenses of $1,200 and that respondent issued 1,600
Zxeight bills and handled 5,500 loads 42 1961, Exhibit No. 5 is a
profit and locs statement of respondent which comparxes June 20, 1962
entries with those of October 31, 1562. The witness authenticated
these exhibits and testified that a suspension of operating authcr-
ities would most seriously affect zaspondent's employees.
Based upov the evidence we hereby f£ind that:

1. Respondent is cpngeged in the transpoztation of property
over the public highways for compersation as a radial highway
common carrier under Radial Eighway Common Carxier Perxmit
No. 34-2433, os a highway contract carricr under Highwzay Coontract
Carxier Permit No, 34-2454, and as a city carrier under City Carrier
Permit No, 34-2793.

2. Respondent was sexrved with copies of Gemeral Oxrder No. 102-4,
Minjzum Rate Tariffs Nos. 2, 7 and 8, Distance Table No. 4, and the

cupplements and additioms to the tariffs and the distance table,
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prior to the transportation performed uvder the freight bills listed
in Exhibit No. 1.

3. Respondent assessed and collected charges less than the
applicable charges established by this Commigssion in the applicsable
tariffs, which resulted io the undercharges enumerated im Exhibit
No. 3, in the total sum of $1,505.73.

4, Respondent charged distance rates for tramsportation per-
formed, instead of hourly xates, without having a written authority
to do so from the shippers for whom the hauls were made and that
xespondent has failed to provide the measure or factor upon which
these charges were based.

5. Resporndent has hired and used subhaulers without having
a subbauler bond on file with this Commission.

Having found facts as hereipabove set forth, the Commissionp
concludes that:

l. Applegate Drayage Compaby, a corporation, has violated
Sections 3664 and 3667 of the Public Utilities Code by charging and

collecting lesser sums than the applicable chargeé prescribed by

this Commission in Minimum Rate Tariff No. 2 and supplements thereto.

2. Applegate Drayage Company, & corporation, has violated
Section 2 of Minimum Rate Tariff No. 7 by charging and collecting
distance rates, instead of hourly rates, without a writtes guthox-
ization from the shippers; and has violated Item 93-A of Minimum
Rate Taxriff No, 7 by failing to provide the measure ox factor on
which these charges wexe based.

3. Applegate Drayage Company, a corporatiorn, has violated
Section 3575 of the Public Utilities Code by engaging and usirvg
subhaulers without having a bond on file with this Comnission,
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IT IS ORDERED that:

1. If, oo or tefore the twentieth day after the effective date
o this oxdex, Applegate Drayage Company has not paid the fine
specified iv paragraph 7 of this order, thes Radial Highway Common -
Carrier Permit No. 34-2453, Highway Contract Carxrier Permit No,34-2454
aad City Carrier Permit No. 34-2793 issued to Applegate Drayage
Company shall hereby be sugpended for five comsecutive days, startiog
at 12:01 a.m., on the second Monday following the twentieth day after
'said effective date. Respondent shall not, by leasing the equipment
or other facilities used in operations wmder these permits for the
period of suspension, or by any other device, directly or indirectly
ALlow such equipment or facilities to be used to circumvent the
Suspension.

2. Applezate Drayage Company shall post at its terminal and
station facilities used for receiving property from the public for
tronsportation, not less than five days prior to the begirning of
the suspension period, a nmotice to the public stating that its radial
righway common carriex permit, highway comtract carrier pexmit and

city carxier pexmit have been suspended by the Commissior for a

period of five days, Within five dﬁys after such posting Applegate

Orayage Compapy shall file with the Commission a copy of such notice,
togethex with an affidavit setting forth the date and place of posting
thexeof.

3. Respondent shall exemive its records for the period from
Séptember 1, 1961 to present time, for the purpose of ascertaining
nli underchargee that have occurred.

4. wWithin ninery days after the effective date of this oxder,
vespondent shall complete the examinafion of its records required

by paragraph 3 of this order and shall file with the Commission a
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report setting forth all undercharges found pursuant to that exam~
ination.

5. Respondent shall take such action, including legal action,
as may be necessary to collect the amounts of undercharges set forth
herein, togethexr ﬁith those found after the examivation zxequired by
paragraph 3 of this oxdexr, and shall notify the Commissiop in
writing upon the consumation of such collections.

6. In the event undexcharges ordered to be collected by
paragraph 5 of this order, or any part of such undercharges, remain
uncollected one hundred twenty days after the effective date of this
oxder, respondent shall inst;gu:e legal proceedings to effgct
collection and shall file with the Commission, oo the £irst Monday
of each month thereafter, a report of the umdercharges remaining
to be collected and specifying the action taken to collect such
undercharges and the result of such action, until such undercharges
have been collected in full or wtil further order of the Commission.

7. As sn alterngtive to the suspension of operating rights
impesed by paragraph 1 of this order, respondent may pay & fine
of $3,000 to this Commisgsion on or before the twentieth day aftexr
the effective date of this oxder.

The Secretary of the Commisgssion is directed to cause
personal service of this order to be made upon respondent. 7The

effective date of this order shall be twenty days aftex the comple-

tion of such service. g;

Dated at S Thenmalans s California, thig ~.0 23
day of RPRIC , 1963,

2%// o o /éim,%/

Commnlissloners




