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BEFORT TEE PUBLIC UTILITIES COMMISSICN OF THE STAT® OF CALIFORNIA

In the Matter of the Protest and

Reguest of MONOLITH PORILAND CEMENZ

COMPANY for investigation and sus=

pension of tariff schedule publisihing (I&8) Case
certain reduced rail rates on cement

to San Joaguin Valley points.

ORDER CF INVESTIGATION AND SUSPENSION

By petition filed April 22, 1963, Monolith Portland
Coment Company seeks suspension and investigation of certain
reduced rates published on‘behalf of The Atchisen, Topeka and
Santa Fe Railway Company (Sanfa Fe) to become effcctive May 8,
1963.% The assailed rates would apply on carload shipments of
cement in bulk from Cushenbwry, Victorville and Oro Grande to
destinations in the San Joaquin Valley between Bakersfield and

Merced, inclusive.

Petitioner 1s engaged in the produstion, selling and

shipping of cexment at and from its mill located at Monolith.

It alleges that for many years nast it has competed with or’
endeavored to compete with other companiés having mills located

at Cushenbury, Victorville and Oro Grande, served by the Santa

re. Petitioner states that ccment produced‘at Monolith, Cushenbury,
Vietorville and Ore Grande has deen and is purchased and con-

swmed by mcmbcre of the public for use in the markets kuown as:

e
The effective date was velunterily postponed by respondents until
May 15, 1963, because of an apparens failure in the service of
the petition, and In order to insure adegquate time for prepara-~
tion of 2 reply %o the petition and for comsideration thereof hy
the Commission. The assailed rates are set forth in Items Nos.
1180, 1185, 1190, 1200, 1205, 1235, 1250, 1255, 1260, 1285, 1290,
1295 1300, 1305, 1310, 1315, 1325, 1330 1335, 1340, -350 1355,
E 0, 1370 137:, 1380, 1390, _395, 1400, 1405, 1415. 1420 and
25" of Supplemnnt fio. 17 of Pacific Southcoast F“eight Bureau

Freight Tariflf 38-W iscued by W. O. Gentle, Tarif? Publishing
Officer. ' o




(a) the San Joaqﬁin Valley Bakerssield to and including Me-ced, (b)
the San Bernardiro *Jalley including the mmicipalities of San
Bernardino, Colten and Riverside, (¢) the Pomona‘valley including
thénmnicipalitiesof Pomona and Ontario, (d) the Elsincre area in-
cluding Elsinore and Corona and (e) the Eemet Valley including San
Jacinto and Perris; that the Santa Fe is an originating carrler of
the cement produced from each of the aforementioned miils; that the
Santa Fe 1is required to render 1ts transportation services for the
transportation of cement from the aforenamed mills té the above
named markets.

The petition alleges that about Fedruary, 1963, the Santa
Fe, as a member of the Paclfic Southecoast Freignt Bureau, proposed to
the other members of said Bureau, including Southern Pacific.Company
and Union Pacific Railroad Company, that the Bureaun approve‘Santg

Fe's publication of rates to the San Joaquin Valley, Bakersfield to

and Including Merced; that after duwe investigation and vote had by

the members of said Bureau, the Santa Fe proposal was disapproved;
and that thereafter, the Santa Fe did, about Mareh 23, 1963, give
notice of its intention to publish the rates herein assailed notwith-
standing the disapproval of the Bureau: |

Petitioner avers that the relatively unreasonable, prejudi-

2

c¢ial and preferential extent of both the existing rates” and the fur-

ther unlawfulness of the further proposed reduced rates from the Oro

The petition appears %o assaill existing rates as well as those
sought to be suspended. Orly the proposed rates are directly in
icsue in a suspension proceeding. However, the Commission takes
oflicial, notice that the petitioner herein naas filed on April 29,
1963, a complaint (Case No. 7604) wherein it alleges that current
rates on ¢cement from Monolith to various destinations including
certain San Joaguin Valley points were and are wmnjust and unrea-
sonable, uncduly prejudicial, preferential and discriminating in
violation of Article 12, Section 21, of the Constitution of the
State of California and in vioclation of the Public TUtilities Act.

-2-




¢I&S) C. 759?- gl

Grande group mills to the San Joagquin Valley marketing area -
are in violation of Sections 451, 453 and other Sectioms

of the Public Utilities Code and Section 21, Article XII of the
Constitution of the State of California as typified by the follow-
ing tadble of 5 examples representative of the rates to each of

these marketing areas:
Rates in Cents
Per 200 Pound

ZROM 0 MITES PRESENT PROPOSED

Nonolith San Bornmardinc - 168  * 24 1/2 * 24 1/2
Oro.Crande Bakersfield 173 1 1122

Pifferential in Favor of Oro Grande Group

Monolith Corona 192
Oro Grande Famoso 194

Differential in Favor of Oro Grande Group

Monolith San Jacinto 212
Oro Crande Richgrove 209

Differential in Paver of Oro:Grande Group

Monolith Tlsinore 215
Oro CGrande Tlira 223

Differential in Favoer of Oro Grande Grbup

- Morolith Pomona 194
- Oro Crande Shafter 191

Differential in Favor of Oro Grande Group . 6 1/2

*Intermediate application of Pomona rate of 19%¢ per 100
pounds available until caxncelled. In addition, a temporary
rate was published to expire May 31, 1663 as a result of tae
recent Southern Pacific threatened strike. ol

The petition recites that the,accepted7a¢b“u"__ of rate
rnaking where competing mills are crbss-shipping into markets was
declared dy this Commission in Pacific Portland Cenmernt v. The
A.T. & $.7. Ry. Co., 33 C.R.C. 300, 306 (1929), wherein 1%t stated:

"Manifestly 1t is unjust to establish favoradble rates

©o allow complainants' competitor to reach the territory tri-
butary to their mills and not extend as favorable a basis of
rates to enable complainants to reackh the territory adjacent

t0 their competitor's mill. VWhere competing plants are ¢rosc-
shipping into vrimary markets there showld be a common basis
Tor measuring *the level of the ratec waless there are control-
1ing reasons for deviating from this prirnciple, such as we have
Jound in connection with the 9~¢cent rate Ifrom Merced To the 3San
rrancizco district. Sypreckels Savage Tire Co., vs. AT. & 8.7,
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fespondents in their reply reguest that the petition for
suspension be dented. They state thot lionolith, the point at which
petitioner is located, 1s served by both Southern Pacific Company and
Santa Fe over %tracks owned by Southern Pacific; that Sénta Fe -
operztes as a tenant over tracks of Southern Pacific bétween Mojave
ané Kern Junction on which Monolith 1s located and th&t'such S50~
callec "Joint track" provides the comnecting link over which Sarta
Pe's trains operate to and fronm the Saﬁiﬁoaquin Valley. The renly
states that under 2 contract with the Southern Pacific ﬁhe cost of
maintaining and operating this track is shared by the carriers. In
addition, this contract providéé that on any traffic waick is either
originated or terminated by Santa Fe on tkis "joint track,* Saata
Fe shall pay Southern Pacific, iﬁ 2ddition to the regular compensa-
tion, & penalty charge equal to&éo percent of Southern Pacific's
local rate hetween the point of origin or destinztion on the joint
line, on the one hand, and the opposite end of the Jgint line, on
the othexr hand.‘ Inis penalty cherge, respondents sﬁ%te, wa.s estab-

lished 2s a deterrent to origination or termination by Santa Fe of

traffic on this track which was originally exclusiveix@used by

Southern Pacific.

By reason of the foregoing facts, respondentslfurther
state that the cost to Santa e of handliﬁg traffic from %the
Monolith mill is relatively algher then the cost to 1t of handling
traffic which originates 2t the other three mills (Oro Grande,
Victorville and Cushendury) which are on Santa Fe owned track where
no penalty attaches.

Vith regard to petitioner's allegation that the redluced -
rates zre vnduly prejudicial end diseriminatory to Monolith and
unduly preferential to the three southern ndills, respondeats aver

that the underlying facts. are not the same and that Monolith's

b
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2%?{smtuation is ano logically distinguishable. The reply recites

that Santa Fe is the sole participant in the proposed rates from the
three soutnern mills. From Monolith, Santa Fe nas tne power to name
its single factor rate to the involved'destipations, but 4t asserts
that as a practical matter such power 15 ineffective. In addition
TO the ¢cost of transportation frop retitioner's plant, Santa ?e nust
pay to Soﬁmhern PacificVCO.,_éb percent of the latter's local rate

of 8z ceats from Monolith to Kern Junction, and the balance must be
sufficient to cover the cost of performing the transportation service
£rom Momolith's plant to destination.

Assertedly, the present rates from Monolith reflect margins

above out-of-pocket ¢osts as narrow as the propesed reduced rates
from the three other mills. It is alleged that if the rates from
Monolita's plant to the San Joaquin Valley were reduced by the same
amounts as the proposed rates frozw the three southern mills, the]
Monolith rates would in every instance be substantially below out-of-
pocret costs, including the penalty Santa Fe is reouired to pay
Soutnern Pacific and assertedly would be substantially confiscatory.
So far as relationship to railiroad costs is concerned, reopondent
concludes that Momolita already has rates as favorable, of nore
Zfavorable than the proposed reduced rates frox the other three mills.
The reply recites that tae State of California has already
let the contract for comstruction of tae first portion of the canal
between Los Banos and Wheeler Ridge, as a part of the Féather River
roject; that Santa Fe has been promised that if the proposed rates go
into effect that it will move 1,200 cars of ccment from one of the
southern mills to the contractor; that if the proposed rates do not
g0 into effect there will not be & rail movement and in all likeli-
hood tac tralfic for this contract will move via proprietary truck

-5-
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from a northern mill. The reply further recites Santa Fe has been

prouised, under the proposed rates, further substastial movement of
cemeat o the baiance of the canal project and L1ato the San Joaguin
Valley generally from other southera mills.

Respoandents aver that ia contrast during 1962 Saanta Fe
hauled %o destinafions on its line located in the San Joaguin Valley
a total of 13 carloads ¢f cenment froﬁ all of the southern nills
(which includes all of the mills south of Bakersfield); that it moved
no carloads of cement from the nills aorth of Bakersfield; and that
the principal movement froz the nills of Cushenbury, Oro Grande and
Victorville into the San Joaquin Valley was via proprietary trucks.

Respondents state that almost every car of cement hagdled
wnder the proposed rates will improve Saata Fe's set positioa and
that the initial movémeat of 1,200 cars would contribute almbst
$50,000 to overhead, above out-of-pocket costs.

Concerning:petitioner's rate éomparisons respondents allege
the following deficiencies; (1) ian every iastance shown the south-
bound rate frouw vonolith applies in connectioa with a miaimum weight
of 60,006 pounds whereas the nortabound rates here proposed are at
150,000 pounds,and (2) the soﬁtnbound’rates sbow; are paper rates aad
traffic from Monolith to most of these points, if it is woviang by
rall, is woving at lower rates at a2 minimum weight of 150,000 pouads
published and availadle via Southerzc Pacific ana its subsidiaries.

Respondents aver that in concection with movezents of cement
to 1os Angeles aad San Diego, the two zost important cement cénsuming
areas, and to which protestant makes no couparison, Monolith's rate
is only 2 cents higher to San Diego thaa the rate rrbm Cusheabury,
Oro Graade and Viectorville as compared with the 3 cent differential
northbound. ZRespondents state tnaf Santa Fe does participate 1o this

rate to San Diego over 2 route Southern Pacific-Ilos Angeles-éanta Fe.

b=
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To los Angeles the rate o2 bulk cexment is 8-1/2 ceats from the three
mills and from Moaolitk, althougk iomolith is a few miles more
distant. |

According to respondexnts, Momolita is not prejudiced
because it has available rates waich give 1t'a differeatial oore
favorable t0 it southbound than its coupetitors have nortbbound; the
fact that Santa Te cannot participate in most of these rates is not
a source of preference or prejudice because the rates are ava;lable
via other routes which are not alleged T¢ be inadequate; and evea if
preference or prejudice were found to exist, it would not be undue
or unlawful, because of the penalty applicable where Saata Te
originates traffic at Monolith.

Pespondents pray that the petition be denied and that the
rates be permitted to go into effect as scheduled. Respondents
assert that becéuse of the very coasiderable importance of these
reduced rates to the Saata re as a regulated commoa carrier endeavor-
ing to meet the competition of private carriage, they do not want to
Leave any question wnanswered aad $o ask the Commissiba for the
privilege of oral arguzent en baac. |

Replies were also filed by American Cemeat Corporatioa
whose plant is located at Oro Grasde, Southwest Portland Cement
Compary whose plant is located at Victorville, énd Permanente Cement
Company whose plant is located at Cushenbury. ALl of these replies
request denial of the petition for suspeasion. American also
requests as an alternative that it be granted az opportuaity o

appear before the Comuission to present its views hefore 2 suspension
be permitted. |

American avers that it is eatitled to the same rate treat-
ment northbownd and to the San Joaguin Valley poiats that Monolith

receives southbound iato poiats located ia San Diego County. It

|
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states that the rates iavolved herein xerely graant Americaan’s Oro
Grande cement plant more nearly equal rate freatment northbound to
HMerced and intermediate points as compared t0 the rate treatment
Monolith already receives southbound to San Diego and 1ntermediate
points. As comparison it cites railroad rates from Oro Graade to
Merced of 22% cents.per 100 pounds as;compared to rate of 15% cenfs
per 100 pounds fronm Mbnolitn tovMércéd. It ﬁlso compafes.thé rail
rates on cexment southbound from Monolita to Saa Diego of 14y cesnts
per 100 pounds with rates from Crestmore to San Diego of 114 cents
per 100 pounds. American states that petitioner's rate comparisons
all involve what may well be labeled as "paper rates" from Monolith
where little or ao cement moves by rail and where no adjhstment of
rail rates would generate any railroad business.

Southwestera's reply alleges that the proposed rates will
aot create any burden whatsocever upon Mbaolifh, for the reason that
Monolith will coatiaue to have a rate advantage on shipments of
cexeat To the Saa Joaquir Valley goints over Soutawestera's mill at
Victorville. Rate comparisons submitted by Soutnwestefn show that
the present differeatials to common San Joaquia Valley points range
from 7 o 8 cents per 100 povnds, whereas under the proposed rates
the differeatial would be 3 ceats per 100 pounds, the same aé that
enjoyed by Monolith on soutiabound wovements of cemeat to points iﬁ
San Diego County. Southwestera states that it has not been able o
narxet cezeat 1a the Saa Joagquia Valley by rail because of the exist-
ing wide differeatial between rates froa Vietorville and Monolith.

Permanente asserts that the assailed rates are coasistent
with the national transportation policy to promote the inherent
advantages of each mode so that rates of a carrier shall not be aeld
up to the particular level to protect the traffic of any otaer mode

of tramsportation. Permanente's reply also cites certain rate
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comparisons on southbound traffic heretofore referred to in other
replies covered herein. Permanente states that it desires to dis-~
tridvute cement by Tail from its Cushenbury plant to & greater area
in the San Joaquin Valley; that because of the aigh rail freight
absorption necessary to cocpete, it 4is only possible to deliver
cement by proprietary trucks; and that unless the proposed rate
reductions are placed into effect its traffic will continue fo nove
via proprietary trucks.

he Commission is of the opinion and finds that the
eflfective date of the rates herein in igsue should be postponed
pending a hearing to deterzmine their lawfulness. The requests of
recpondents and American Cement Corporation for oral argument are
denicd. -

Good cause appearing,

IT I5 ORDERED that:

1. The operation of Items XNosc. 1180, 1185, 1190, 1200,

1205, 1235, 1250, 1255, 1260, 1285, 1290, 1295, 1300, 1305, 1310,
1315, 1325, 1330, 1335, 1340, 1350, 1355, 1360, 1370, 1375, 13280,
1390, 1395, 1400, 1465, 1415, 1420 and 1425 in Supplement Ko. 17
10 Pacific Southcoast Freight Bureau Freight Tariff 88-W, W. O.
Gentle, Tariff Publishing Officer, iiéd to become effective May e,
1963, and amended to become effective May 15, 1963, 1s hereby sus-
pended and tae use thereof deferred until September 12, 1963, and
that no c¢hange saall be made in said'tariff items or supplement
during tae period of suspension or any extension thereqr wless
otherwise ordered dy the Commission.

2. A copy of tais order shall ve filed with said tariff
in the office of the Commission.
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2« Coples of thais order shall be forthw'.‘gth served upon
Pacific Southcoast Freight Bureaw, Tariff Publishing Agent; The
Atchison, Topeka and Santa Fe Railway Cozpany, a corporation,
petitioner; and repliants of record. |

The effective date of tais order shall be the oate

hereof. .
© Dated. at San Francisco, Caulifornia, this [#%day of

q ’ . President

i ém
—:%/44,._/2/ W

Commissiorers

-

Cormisstoner Everett C. McKoage, being
mmcessarily absent, 418 not partioizatse
Jdw tho Cisposition of this procoeding.
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