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Decision No.

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's

own motion into the operations,

practices, rates and charges of Case No. 7431
NICK SMITS TRUCKING, INC., a

coxporation. -

Plotkin, Cossman & Delk, by Leonard A. Delk,
for respondent.

Richard D, Gravelle for Public Utilities Com-
mission staif.

OPINION

This is an investigation, instituted on the Commission's
own motion, into the operations, rates and practices of Nick Smits
Trucking, Inc., a coxporxation, operating as a Radial Righway
Common Carrier and Highway Contract Carrier pursuant to pexmits
Nos. 19-44123 and 19-50647, respectively, which permits at all
times hereinafter mentioned were and mow axe in full force and
effect,

Public hearings were held on December 19, 1962, and
February 14, 1953, in Llos Angeles, before Examiner Chiesa, to
determine whetber said respondent corporation violated Sections
3664, 3567 or 3737 of the Public Utilities Code, by charging,
demanding, collecting, ox receiving chaxrges less than the
applicable minimum rates prescribed in Minimum Rate Tariff No. 2
2nd supplements and amendments therete.

Oxal anéd documez=tary evidence having been zdduced, the

natter was submitted for decision.
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Respondent has been specilalizing in the transportation of
bulk daixy feed for the United Dairymen's Association for approxi-
mately 13 years. Approximately 90 percent of respondent's business
is transacted for the assoclation on a contract basis. Respondent
is the only carrier used by the association for the tramsportation
of its products to its members. The latter are principally located
in Los Angeles basin and in Coachella Valley. ReSponden:'s
president testified that there was nb intention to charge less
than the applicable rates and that the undexcharges, if any,
resulted from misinformation or nisapplication of the proper rates
by a former employee. However the eviden¢e shows that instead of
using constructive mileage, as requiied by the tariff, respondent
applied mileages from a table prepared indepen@ently by respondent
which it believed reflected the correct distance between the
association's yard and the various points of destinatibn.

The Commission f£inds that:

Respondent was engaged in the transportation of property
as radial highway common carrier and highway contract carrier
pursuant to permits Nos. 19-44123 and 19-50647, respectively, during
the period the transportation referred to herein was performed.

All 2pplicable minizum raté orders and distance tables
and any supplements or amendments thereto were served upon
respondent prior to shipments hereinafter noted. |

Respondent assessed and collected charges less than the
applicable minimum charges prescrided in Minimum Rate Tariff No. 2,
and supplements and amendments thereto, which resulted in under-
charges as hereinafter set forth and as more specifically described

and explained in Exhibits Nos. 1 and 2 in this proceeding:
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Exhibits Nos.

1 and 2, Freight Amount of
Pert No. - BLll No. Date Undexcharge

0090 1-19-62 $ 45.44
0092 1-31-62 4.07
5118 2- 9-62 4.19
5122 2-16-62 12.63
5123 2-17-62 14.23
0095 2-28-62 4. 3]
5459 3~ 6-62 25.08
5460 3- 9-62 \

5461 3-12-62
1966 3-16 to 20-62
2155 3-20-62
1967 3-21 to 26-62
2107 3-21 to 27-62
0097 T T3-28-62
5465 3-29-62
1542 3-31-62
2161 3-31-62
2064 2 to 5-62
5469 b= 2-62
0098 b4 3-62
2665 4= 2-62
5059 4= 5-62
2352 4= 6-62
2401 7 to 9-62
1742 4-14-62
5150 4=24-62
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| Total Undercharges $267.05
Respondent (1) charged and collected a lesser rate than
the minimum rate established by this Commission (Section 3664),
(2) charged for the transportation of property and for service in
connection therewith rates or charges less then the minimum rates
or charges applicable to such transportation as establisied or
approved by the Commission (Section 3667), and (3) failed to observe
the provisions of Minimum Rate Tariff No. 2 applicable to the class
of transportation service performed by respondent (Section 3737).
' As shown in Exhibits Nos. 1 and 2, the undercharges

hereinr found to exist resulted principally from respondent's
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failure to zpply the proper combination of rail rates and rates
named in Minimum Rate Tariff No. 2 because respondent assumed that
certain off-rail points of origin and/or descination were rail
points. In other instances respondent failed to apply the
appropriate constructive mileage.

Based upon the foregoing findings of fact, the Commission
concludes that respondent Nick Smits Trucking, Iac., has violated
Sections 3664, 3667 and 3737 of the Public Utilities Code by
charging, demanding, collecting and receiving a lesser sum for
transportation than the charges prescribed by the Commissiomn's
applicafle minimm rate ordex.

IT IS ORDERED that:

1. Nick Smits Trucking, Inc., shall forthwith cease and
desist from charging, demanding, collecting, or receiving for the
transportation of property, or for any service in comnection
therewith, rates and charges less than the minimum rates and
charges or greater than the maximum rates and chaxges applicable
to such transportation established or approved by the Commissien,

and shall observe the provisions of any tariff, decision or oxder

applicable to respondent.
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2., Nick Smits Trucking, Inc., a corporation, and rcspondcnt
herein, shall on oxr before the thirtieth day afterx the effective
date of this ordex, pay a fine of $2,500.C2.

3. Respondent shall examine its records for the period from

July 1, 1961, to the effective date of this order, for the purpose

of ascertaining all undexcharges that have occurred. .

4., Within ninety days after the effective date of thls de-
cision, respondent shall completc the examination of its recoxds )
required by paragraph 3 of this order, and shall file with the
Commission a reporﬁ setting forth,all undercharges fopnd pursuant
to thar examinaﬁion.

Se Respondent shall take such action, including legal actiom,
as may be necessary to collect the amounts of underchaxges set
forth herein, together with those found after the examination re-
quired by paragraph 3 of this oxder, and shall motify the Commis-
sior in writing upon the comsummation of such collections.

6. In the event undercharges ordered to be collected by
paragrapb. 5 of this order, or any pcrt of such undercharges, re-~
rain wocollected one hundred twenty days after the cffective date
of this oxder, respondent shall institute legal proceedings to
efiect collection and shall file with the Commission, on the first
Monday of each month thereafter, a report of the undexcharges
remaining to be collected and specifying the action taken to
collect such underchaxges and the result of such action, until

such undezcharges have been collected in full or uwntil further
oxdexr of the Commission. |
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The Secretary of the Commission is directed te cause
personal service of this ordex to be made upon the zespondent,
Nick Smits Trucking, Inc.

The effective date of this oxrder shall be twenty days
after the date hereof.

Dated at San Francisco , California, this 2/ g/

day of wd?/# » 1983.
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Commissioners

Comzissioner Everatt C. McKeage, being
. Recessarily sbzont, diéd net participate
in the disposition of this proceeding.




