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65645 Decision No. _____ _ 

BEFORE TEE PUBLIC UTILITIES COl"ll~SSIO~ OF T.0:8 S'XJ\.TE OF CAI.IFOR.."J'IA 

Investigation on the Co~ssionTs ) 
own motion into warehouse ope~at1ve ) 
r1~.hts of 1-1a.ry McKiernan, doing ) 
business as cauU .. VISTA Tru..:,fSFER & ) 
STORAGE. ) 

Application of' l~~Y ~~~~ to ) 
suspend PossessedPrescr1ptive ) 
Operative Ri~ht, as a Public Utility) 
\·[arehouseman. ) 

Case I.ro. 6948 

Application No. ~976 
(Filed November 27, 1962) 

ORDER REVOKIl'1G WAREHOUSE O?ERATlYE R!q.h~ 

B7 Application ~Jo. l.rl+976, Y.ary ~IcKierna.tl requests suspen

sion tor one year of her prescriptive warehouse operative right in 

Chula Vista. The application states that the business of Chula 

Vista Tranzter & Storage was sold on Septe~ber 27, 1961, land and 

buildings being excluded. trom the sale; that 0.0. l .. .iarch 1, 1962', the 

new owners moved all storage lots to a new location; that the ·Hare

house has been vacant since the latter date; and that negotiations 

are pending tor th¢ lease or sale of the warehouse build1ng~ 

The operative ri£ht in ~uestion was determined by the 

Cocmiss1on's order date~ September 1,1960, in Case No. 6948, which 

f'o1lC.d tl?a t i.fary MCKiernan, d.o1.o.g busi!less a.s Chula. Vista Transter & 

storage, possessed a prescriptive operative right as a public util-

1ty warenouse=an tor the operation of 11,000 sq~re feet or storage 

or warehouse tloor space at Cb.'Ula Vista.. The finding :cad.e -was that 

the right existed by rea.son of go~ faith operations on Se~tember 1, 

1959, the "'grand.:f:a.therH date provided .in the 1959 a::nend.::lents to . 

Sections 1051 and 1052 or the Public utilities Code. The order was 

issued without public hearing, upon basis or resr~!ldentrs warehouse 
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tariff filing and her certified report together witb letters which 

were received in evidence as an ex parte exbibit. 

Reexamina tion of the record in Case No. 69l,.8 in. light of 

subse~uent developments and the current Application No. ~976 sug

gests that whatever prescriptive right =ay exist should be revoked 

~ather than suspended as requested. 

Respondent fS eXhibit letter 1n Case No. 69~ indieated that 

her company had been actively engaged in the warehouse business in 

Chula Vista ror some 16 years, and that the test period of June 

'through November ~ 1959, was the first ti:le in years that the <:oI:lpany 

did not accept business for public utility storage. However, the 

initial warehouse tarifr riling w~s made effective July 15, 1958. 

!~o public utility warehouse business coulci lawfully have been <:0.0.

ducted prior to that date (Public Utilities Code Section 489). 

Therefore, if responde~t lawtully conciucted any public utility ware

house operation prior to the grandfather date, that operation would 

have had to b~ performed with1!l the period between July 15, 1958, 

and Yay, 1959. The only·evidence of any such operation is the fore

gOing written stateaoe.o.t t.b.at service was per.!orJ:led for 16 yea.rs. 

Whe.o. the Coc:dssion sta.ff req.uested 1:. ,. 961 that l~ry 

x1cKierna.o. tile a.o. annual report !or tae year ended Deee~ber 31 ,1960, 

the resulting correspondence ShO\lled that she bad sold the business 

known as Chula Vista Transfer ~ Storage. ~.b.e bus1.cess ac~u1red by 

the purcbaser was undorstood and agreed to be !lot.the busio.ess or a 

public utility warehouse~n, but rather the business ot transporting 

and storing used household goods. The public utility warehouse 

operative right was said to have bee:. retained by Y.a.ry McY~er.c.an, 

together with land and buildings. Her letter dated Septe~ber 18, 

1962, states: "We do not have any revenue to report for the year 
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, 961, from public warel'lousic.g. 't !.b.e pending Application ~;o. If.l+976 

sta tes the warehouse b1,;j"ld.ing has 'been vaca.c.t sitlce M:i.rch 1, 1 962, 

wben the housebold storage lots were re~oved to aootl'ler location ~y 

the new' owner or the business.' 

The records of tl'le Commission show thd.t l'1ary rvrcKier.o.an 

never has filed any a~ual report or public utility warehouse opera

tions as would be required or such a warehouse:an 'by Section 584 of 

the ~~bl1c Utilities Code. Under all 0: the c1rcucstances as they 

now appear, the lack of ~.ual report filings may be attributable 

as well to an absence or public utility warehousing operations as to 

a !ailu:e to prepare and tile reports thereof as would be l"e~.uired 

by the statute. The aforesaid state:ent that the company was 

act1 vely engaged. i.e. the warehouse business for 16 years ~y have been 
'r 

the result or some misunderstanding on respo.o.dent T s part concer.c.1.o.g 

the distic~ctions between the storage o! used household goods and the 

pertor2.tlce or public utility warehousing. In a1ly event;, if l~ry 

McKiernan ever performed any service as a public ut1litywarehouse

man at Chula Vista, it is clear that the service was discont1.o.ued 0:

suspended ~ore than a year ago without her having tirst ootained or 

sought authority from tnis Co~ssion tor such discontinuance or 

suspension. 

The Com:a1ssion finds that !·.iary ~lciCier.c.an bas performed 

little if any service as a public utility warehouse:an under tar1!fs 

lawfully on rile with this Co~ssion, has failed to file annual 

reports of any such service as may have been pcri'ormed. as would. 'be 

reo.uired by ~~bl1c Utilities Code Section 584, and if any service 

has been performed she bas suspended or disconti.c.ued the per!or~nce 

thereof·without first having ootained authority to do so. 

1 The correspo:ldence re!erred to· in this pa.ra.graph is received i.e. 
evidence 1n Application No. ~97o as ex parte Exhib1t No.1. 
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~he following order will provide tor revocation of 

whatever prescriptive warehouse operative right ~y be possessed 

by Hary McKiernan. The order will become ef'fective the thirtieth 

day after service ~less betore the effective date or the order 

there shall be filed With this Co~ss1o~ a written request tor a 

public hearing. 

Gooe cause appearing, 

IT IS ORDERED that =-

1. Applied. tion ~;o. ~976 is hereby denied.. 

2. The public utility warehouse operative right of' 

11o.ry 1·~cK1er.nao., do1.Llg busi:less as C.b:o.la Vista Tra.ns!~r & Storage, 

as detertli,neci by order dated Septe::.lber 1, 1960, i!l case No. 6948, 

is hereby revoked. 

3. Jack L. Dawson, Agent, is hereby authorized and 

directed to cancel the participation of' YAry ~cKiernan, doing busi

ness as Cnula Vista Tran5r~r & Storage, from his tariffs on tile 

with the Co~ssio~, such cancellatiou to be made Within ninety 

days after the eftective date of this order and on not less than 

ten days' notice to the Co~ission and the public. 

The SecretarY is directed to cause service of a certi

fied copy of this order to be tlade u~on 1-13.ry McKier.o.an or to :nil 

a certified copy thereof to her at ber last Y~ow.n address as 

shown ia the COmmission's records and to mail a copy of this order 

to Jack L. Dawson, Agent. 

The e!tect1ve date of this order shall be tA~ thirtieth 

day after such service upon l~rY' ~1cAiernan or after the above 

::laili,ag to 1v1ary HCKierna!l, as the case Z!.J.j be, ua.less betore such 
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effective date there shall have been filed with this COmmission 

a Yr1tte.c. request tor a public hearing,. in wiJ.1cJ:l event the 

effective date of this order shall be stayed until !urther order 

ot the Comcission. 

Da.ted at 53..0. Fra.ncisco, California, this ~ .... day o'! 

J'!Jly ~ 1963. 

::~ti .,," " .. ' .,. .' ..... :4=:= 
Commissioners 
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