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Decision No. ol w H‘:ﬁ U -
REFORE THE PUEBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
own motion into the operationms,

practices, rates, chaxges, and
contracts of J. PROCTOR WADLEIGH. )
' )

Investigation on the Commission's %

Case No. 739C

Kenneth C. Nagel, for respondent.

John T. Murphy, for the Commission staff.

QOPINTIO

This is an Iovestigation on the Commission's owm motion
into the bperations, practices, rates, charges and contracts of
J. Proctor Wadleigh, an individual who holdé permiés as a radisl
highway common carxrier and'highway contract carrier.

| A duly noticed public bearing was held before Examiner
Power at San Francisco on January 24, 1963. At the conclusion of
the hearing the matter was submitted. The purpose of this investi~
gation is to determine, with respect to .certain specified trans~
portation, whether respondent bas violated Section 3668 of the
Public Utilities Code by means of known false billing or amy other
device or means of permitting a shipper to obtain transportation
of property at less than the minimum ¥stes prescribed by Minimum
Rate Tariff No. 2.

Respondent's normal operating equipment consists of 9
tractors and 25 trailers., He employs a bookkeeper, 10 drivers and
a mechanic. It was stipulated that he was served with Minimum
Rate Tariff No. 2 on May 11, 1948 and with all supplemencs thereof
since that date up to the tixe of the inquiry herein, and that he

was served with Distance Table Wo. 4, His wife assists him in the
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business. Respondent's gross revenue for the latest available four
quartersrémounted to approximately $447,445.

Two witnesses, ome a rate experxt, testified for the staff.
Respondent and his wife testified in respondent's bebalf. Four
exhibits were presented. The issues presented by the evidence in
this case imvolved certain transactions,the nature of which is
in dispute. |

It appears that respondent and the shipper entered into
cix purported sales of almond hulls or almond hull mesl, a constituent
in stock feeds. The commodity is described in variocus ways in the
documents involved in this case but only one commodity was hauled
and that commodity was ground almond hulls. These puxported'sales
“led to many truckloads of almond hull meal being transported,of
which 17 wexe analyzed by the Comﬁission rate witness. The staff
contends that the purported sales were merely a3 device by which
respondent provided transportation to the Taylor-Walcott Company of
San Francisco at less then the minmimum rates established'by the
Commission.

The evidence on bebalf of Commission staff indicates that

the loads of ground almond hulls originated at eitber Winters or

Tracy in noxthern Californis, and wexre delivered at various points

in Imperial County in the extreme southerm part of the State.
Taylor-Walcott Company as "'seller’ and J. P. Wadleigh
as "ouyer" entered into a purported sale of 175 toms of slmond hulls
for a price of $26 per ton on a basis of FOB trucks, Tracy,
California. At approximately the same time, J., P. Wadleigh as
"sellexr” and Taylor-Walcott Company as ''buyer" entexed imto 3
purported sale of eight-capacity trucikloads of ground almond hull
rmeal for a price of $34 per tom om a basis of FOB trucks, Brawley,
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Califoxrnia. Both of these sales were evidenced by written memoranda
accepted by J. P, Wadleigh on July 22, 1961, and thus became effective
on the same day. The commodity in botb agreements was the same
although differently described. The welghts variously described are
approﬁm.ately equal.

Taylor-Walcott Company as'sellexr' and J. P. Wadleigh as
"buyex' entered Into a purported sale of 46 truckloads of almond
hulls for a price of $25.50 pexr tom on a“basis of FOB trucks, Winters,
California. At about the same tize, J. P. Wadleigh as "sellexr" and
Taylor-Walcott Company as "buyer' eptered Into s purported sale of
approximately 1,100 tons of ground glmond hull meal for a price of
$34 per ton on a basis of FOR trucks, Brawley, California. Both of
these sales wexe evidenced by wxitten memoranda accepted by J. P.
wadleigh on July 25, 1961, and thus became effective on the same day.
The comod:‘.c& in both agreements wss the same although differently
described. The weights t:hoqgh variously described are appra:d.maéely
equal.

Taylor-Walcott Company as ''seller” and J. P. Wadleigh as
"buyer' entered into a purported sale of approxi.macely:mo toﬁs
of almond hull meal for a price of $29.50 per ton on a basis of FOR
trucks, Tracy, Califormia. At about the same time, J. P. Wadleigh
as "seller" and Taylor-Walcott Company as '"bﬁyer" entered into a
purported sale of 8-capacity truckloads of ground almond hull meal
at a price of $37.50 per ﬁon on 3 basis of FO3 trucks, Westmoreland,
California. Both of these sales were evidenced by written memoranda
accepted by J. P. Wadleigh on September 18,-1961, and thus‘-ﬁééame
cffective on the same day. The cc;mmodity in both of the agreements

above was the same, although differently described. The weights

variously described axe approximately equal.
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The contention of respondent is that he is a dealer in
the commodity in question and that these transactions were bona fide
sales. Respondent had obtained 3 license from the State to act as
a produce dealer, posted 3 bond, and maintained’a separate bank
account for the feed business. He obtained sepaorate check and
invoice forms for use in the produce dealing business.

When respondent started the produce business, he financed
it through a2 loan from himself as a bighwéy carrier to himself as a3
feed dealer. This was subsequently repaid. It is clear from the
evidence that the principal océupation of ¢alling of respondent was
that of a for-hire carrier. Ninety percent of the profics of the
produce business was paid Eo the carxier for transportation expense,
the rest being retained in the feed business account. Wadleigh
conceded that he had never solicited sales ﬁrom anyone othexr than
Taylor-Walcott and that he made no effort to discover sources of
supply.

The cvidence shows that the consignees were feed yards.
Wadleigh testified that his xeason for réselling in southern
Califoxnia to Taylor-Walcott rather than to the feed yards themselves
was financial. The yards, he stated, were used to receiving credit
terms of 30 to 60 days. This would tie up substantial sums of money,
and he did not want to have that much money tied up. He conceded
that he had no facilities for storing the commodity in question.

The defense offered does not overcome the inferences result-
ing from the practices of respondent and Taylor-Walcott. Among
these are the simultanecous execution of the sales memoranda in pairs,
ecach pair consisting of ome Tayloxr-Walcott to Wadleigh sale and one
Wadleigh to Taylor-Walcott sale. Wadleigh fsiled to set up an
organization to seek out potential buyers or sellers of the merchan-

dise. He was unwilling to accept the credit practices prevalent in

dpm
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the trade. The mere fact that respondent had a license to trade
does not prove that he, in fact, traded.

Cuxr disposition of the question of wﬁether these trans-
actions were sales or transportation disposes of a second issue
presented by the oxder instituting Investigation herein. Since we
£ind that the transactions here under scrutiny involved transporta=-
tion xather than sales, it follows that the fees imposed by Section
5003 of the Public Utilities Code should have been paid.

The Commission finds that:

1. The purported "buy and sell” transactioms were not, in

truth and in fact bona fide sales.
2. Respondent charged less tham the lawfully prescribed

ninimum rates, in the instances, and in the manner set forth below:

Freight Minimm Contract Undex-
Bill No. Rate Difference chaxge

3466 & 3463 $734.58 $392.62 $ 341.9¢
3022 % 3023 584 .41 377 .04 207 .37
3469 321.95 188.00 133.95
1757 353.93 189.21 164.72
3024 384.14 205.36 173.78
3471 373.81 . 200.60 173.21
3470 364.11 " 194.65 169.46
472 299.21 193.04 106.17
1758 & 3065 555.76 358.56 197.20
3474 363.16 194.14. 169.02
473 334,28 . - 195,20 . 1290.08
L76C & 3066 752.87 402.47 350.40
34676 293.18 171.20 121.92

Totals $5,715.39 $3,262.09 $2,452.30

3. The paired sales were a device to assist, suffer or permit

Taylor-Walcott Company to obtain transportation of property at rates
less than those prescribed as minimum by this Commission.

4. The Transportation Rate Fund Fees imposed by Sectiom 5003
of the Public Utilities Code relating to the tramsportation tabulated

ia Finding 2 bave not been paid, nor has any part thereof been paid.




The Commission concludes, based upon the foregoing f£ind-
ings of fact, that:
1. 7The purported “buy and sell" transactions were shaws and

devices employed by respomdent to cizcumvent and violate the law,

and such transactions constituted for-hire carriage within the

regulatory jurisdiction of this Commission.
2. J. P. Wadleigh is indebted to the Commission for the fees
prescribed by Section 5003 of the Public Utilities Code and should

be directed to maoke payment thereof in the mammer set forth in the

ensuing order.

3. J. P. Wadleigh has violated Sections 3662 and 5003 of the
Public Utilities Code and should be ordered to pay a fine as set
forth in the order which follows.

T IS CRDERED that:

1. On or before ome hundred twenty days after the effective
date of this order, fespondent shall pay a fine to the Commission
in the sum of $5,000.

2. If respondent has not complied with this order by paying
said fine within the time designated, the Commission shall institute
appropriate action against respondent to collect said fine.

2. Respondent shall examine his recoxds for the period from
June 1, 1961 to the present time, for the purpose of ascertaining
all undercharges that bave occurred, including undercharges based

on pseudo buy and sell tramsactions.
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&L, Within ninety days after the effective date of this order,
respondent shall complete the examination of his records required
by paragraph 3 of this order and shall file with the Commission
a report sctting forth all uﬁdercbarges found pursusnt to that
examination.

5. Respondent shall take such action, including legal action,
as may be necessary to collect the amounts of undercharges set forth
herein, together with those found after the exemination required by
paragraph 3 of this order, and shall notify the Commission in
writing upon the consummation of suck collections.

6. In the cvent undexcharges ordered to be collected by
paragraph 5 of this oxder, or any pa?t of such undercharges, remain
uncollected one humdred twenty days after the effective date of
this order, respondent shall institute legal proceedings to effect
collection and shall £file with the Commission, on the first Monday
of cach month thereafter, a report of the undercharges remaining
to be collected and specifying the action taken to collect such
undercharges, and the result of such action, until such underchaxges
have been collected in £full or until further oxder of the Commission.

7. Respondent shall include in the report required by
paragraph 6 of this order, a sﬁatement of revenue subject to théy
fees imposed by Section 5002 of the Public veilities Code and
shall accompany such xreport with payment of all fees due under
said Section 5003 together with any penélt;es incurred by virtue

of the provisions of Section 5007 of said Code.
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The Secretary of the Commission is directed to cause
personal sexvice of this order to be made upon respoadent. Tne
cffeetive date of this order shall be twenty days after the

completion of such service.

izted at /~;Z;A/‘;Z;¢LMZQMHL0, California, this
day of , 1963, :
2
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